AN ACT

ENTITLED, An Act to enact the South Dakota Business Corporation Act, to repeal certain chapters

relating to corporations, and to revise certain related provisions.

BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. ThisAct shall be known and may be cited as the South Dakota Business Corporation

Act.

Section 2. Any document satisfying the following requirements, and the requirements of any

other section that adds to or varies these requirements, is entitled to be filed by the Office of the

Secretary of State:

(D)
(2)
3

(4)

()

The document isrequired or permitted to befiled in the Office of the Secretary of State;

The document contains the information required by this Act;

Thedocument istypewritten or printed or, if electronically transmitted, isin aformat that

can beretrieved or reproduced in typewritten or printed form;

The document is in the English language. A corporate name need not be in English if

written in English letters or in English letters in combination with Arabic or Roman

numerals. The certificate of existence required of foreign corporations need not be in

English if accompanied by a reasonably authenticated English tranglation;

The document is executed by one of the following persons:

(@ By thechair of the board of directors of a domestic or foreign corporation, by its
president, or by another of its officers;

(b)  If directors have not been selected or the corporation has not been formed, by an
incorporator; or

(c) If the corporation is in the hands of areceiver, trustee, or other court-appointed

fiduciary, by that receiver, trustee, or court-appointed fiduciary;
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(6)

(7)

(8)

(9)

The person executing the document has signed it and has stated beneath or opposite the
signature the person’'s name and the capacity in which the person signs. The document
may, but need not, contain a corporate seal, attestation, acknowledgment, or verification;
If the Office of the Secretary of State has prescribed a mandatory form for the document
under section 6 of this Act, the document isin or on the prescribed form;

The document is delivered to the Office of the Secretary of Statefor filing. Delivery may
be made by electronic transmission if and to the extent permitted by the Office of the
Secretary of State. If the document is filed in typewritten or printed form and not
transmitted electronically, the Office of the Secretary of State may require one exact or
conformed copy to be delivered with the document, except asprovided in sections 51 and
362 of this Act; and

When the document is delivered to the Office of the Secretary of State for filing, the
correct filing fee, and any license fee, or penalty required to be paid at that time by this
Act or other law is paid or provision for payment made in a manner permitted by the

Office of the Secretary of State.

Section 3. If aprovision of this Act permits any of the terms of aplan or afiled document to be

dependent on facts objectively ascertainable outside the plan or filed document, the following

provisions apply:

D

(2)

The manner in which the facts will operate upon the terms of the plan or filed document

shall be set forth in the plan or filed document;

The facts may include:

(& Any of the following that are available in a nationally recognized news or
information medium either in print or electronically: statistical or market indices,

market prices of any security or group of securities, interest rates, currency
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exchange rates, or similar economic or financia data;

(b) A determination or action by any person, including the corporation or any other
party to aplan or filed document; or

(c) Thetermsof, or actions taken under, an agreement to which the corporationisa
party, or any other agreement or document.

For the purposes of this section, a filed document is a document filed with the Office of the
Secretary of State under any provision of this Act except sections 348 to 371, inclusive, or sections
38710390, inclusive, and aplanisaplan of domestication, nonprofit conversion, entity conversion,
merger, or share exchange.

Section 4. If aprovision of afiled document is made dependent on afact ascertainable outside
of the filed document, and that fact is not ascertainable by reference to a source described in
subsection (2)(a) of section 3 of this Act or a document that is a matter of public record, or the
affected sharehol dershave not received notice of thefact from the corporation, the corporation shall
file with the Office of the Secretary of State articles of amendment setting forth the fact promptly
after the time when the fact referred to is first ascertainable or thereafter changes. Articles of
amendment under this section are deemed to be authorized by the authorization of the original filed
document or plan to which they relate and may be filed by the corporation without further action by
the board of directors or the shareholders.

Section 5. Thefollowing provisions of aplan or filed document may not be made dependent on
facts outside the plan or filed document:

(1) Thename and address of any person required in afiled document;

(2) Theregistered office of any entity required in afiled document;

(3) Theregistered agent of any entity required in afiled document;

(4)  Thenumber of authorized shares and designation of each class or series of shares;
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()
(6)

The effective date of afiled document;
Any required statement in a filed document of the date on which the underlying

transaction was approved or the manner in which that approval was given.

Section 6. The Office of the Secretary of State may prescribe and furnish, on request, formsfor:

D
(2)

3
(4)

An application for a certificate of existence;

A foreign corporation'sapplication for acertificate of authority to transact businessinthis
state;

A foreign corporation's application for a certificate of withdrawal; and

The annual report.

The Office of the Secretary of State may require the use of the forms described in subdivisions

(2) to (4), inclusive. The Office of the Secretary of State may prescribe and furnish, on request, forms

for other documents required or permitted to be filed by this Act but the use of such formsis not

mandatory.

Section 7. The Office of the Secretary of State shall collect the following fees when the

documents described in this section are delivered for filing:

D
(2)
3
(4)
()
(6)
(7)
(8)
(9)

Articles of incorporation, $125;

Application for use of indistinguishable name, $20;

Application for reserved name, $20;

Notice of transfer of reserved name, $10;

Application for registered name, $12;

Application for renewal of registered name, $10;

Corporation's statement of change of registered agent or registered office or both, $10;
Agent's statement of change of registered office for each affected corporation, $10;

Agent's statement of resignation, no charge;
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(10)
(11)
(12)
(13)
(14)
(15)
(16)
(17)
(18)
(19)

(20)

(21)
(22)
(23)
(24)
(25)
(26)
(27)
(28)
(29)
(30)

(31)

Articles of domestication, $125;

Avrticles of charter surrender, $125;

Avrticles of domestication and conversion, $125;

Articles of entity conversion, $125;

Amendment of articles of incorporation, $50;

Restatement of articles of incorporation, $50;

Articles of merger or share exchange, $50;

Articles of dissolution, $10;

Articles of revocation of dissolution, $10;

Certificate of administrative dissolution, no charge;

Application for reinstatement following administrative dissolution, plus any delinquent
annual report filing fees for the period prior to the reinstatement application, $250;
Certificate of reinstatement, no charge;

Certificate of judicial dissolution, no charge;

Application for certificate of authority, $550;

Application for amended certificate of authority, $200;

Application for certificate of withdrawal, $10;

Application for transfer of authority, $20;

Certificate of revocation of authority to transact business, no charge;
Annual report, $30;

Articles of correction, $20;

Application for certificate of existence or authorization, $15;

Any other document required or permitted to be filed by this Act, $20.

The Office of the Secretary of State shall collect afee of twenty-five dollars each time process
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is served on the Office of the Secretary of State under this Act. The party to a proceeding causing
service of processis entitled to recover thisfee as costsif the party prevailsin the proceeding.

Section 8. The Office of the Secretary of State shall collect the following fees for copying and
certifying the copy of any filed document relating to a domestic or foreign corporation:

(1) Onedollar apage for copying;

(20 Twenty dollarsfor copying microfiche archived documentsfor asingle corporation; and

(3 Tendollarsfor the certificate.

Section 9. Except as provided in section 10 of this Act and section 13 of this Act, a document
accepted for filing is effective:

(1) Atthedateand time of filing, asevidenced by such means as the Office of the Secretary

of State may use for the purpose of recording the date and time of filing; or

(2)  Atthetime specified in the document as its effective time on the date it is filed.

Section 10. A document may specify a delayed effective time and date, and if it does so the
document becomes effective at the time and date specified. If adelayed effective date isindicated,
but no time is specified, the document is effective at the close of business on that date. A delayed
effective date for a document may not be later than the ninetieth day after the dateit isfiled.

Section 11. A domestic or foreign corporation may correct adocument filed by the Office of the
Secretary of Stateif any of the following occur:

(1) Thedocument contains an inaccuracy;

(20 Thedocument was defectively executed, attested, sealed, verified, or acknowledged; or

(3)  The electronic transmission was defective.

Section 12. A document is corrected:

(1) By preparing articles of correction that:

(@  Describe the document, including its filing date, or attach a copy of it to the
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articles,
(b)  Specify the inaccuracy or defect to be corrected; and
(c)  Correct the inaccuracy or defect; and

(2) By delivering the articles to the Office of the Secretary of State for filing.

Section 13. Articles of correction are effective on the effective date of the document that they
correct except as to persons relying on the uncorrected document and adversely affected by the
correction. Asto those persons, articles of correction are effective when filed.

Section 14. If adocument delivered to the Office of the Secretary of State for filing satisfiesthe
requirements of sections2to 5, inclusive, of this Act, the Office of the Secretary of State shall file
it. The Office of the Secretary of State filesadocument by recording it asfiled on the date and time
of receipt. After filing adocument, except asprovided in sections 51, 363, and 387 to 390, inclusive,
of this Act, the Office of the Secretary of State shall deliver to the domestic or foreign corporation
or its representative a receipt with an acknowledgment of the date and time of filing.

If the Office of the Secretary of State refuses to file a document, the Office of the Secretary of
State shall return it to the domestic or foreign corporation or itsrepresentative within five days after
the document was delivered, together with abrief, written explanation of the reason for the refusal.

The Office of the Secretary of State'sduty to filedocumentsunder thissectionisministerial. The
Office of the Secretary of State'sfiling or refusing to file a document does not:

(1) Affect thevalidity or invalidity of the document in whole or part;

(2) Relateto the correctness or incorrectness of information contained in the document; or

(3) Create apresumption that the document isvalid or invalid or that information contained

in the document is correct or incorrect.

Section 15. If the Office of the Secretary of State refuses to file a document delivered to the

Officeof the Secretary of Statefor filing, the domestic or foreign corporation may appeal therefusal
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within thirty days after the return of the document to the circuit court of the county where the
corporation's principal office or, if nonein this state, its registered office, isor will be located. The
appeal iscommenced by petitioning the court to compel filing the document and by attaching to the
petition the document and the Office of the Secretary of State's explanation of the refusal to file.

The court may summarily order the Office of the Secretary of State to file the document or take
other action the court considers appropriate. The court's final decision may be appealed asin other
civil proceedings.

Section 16. Any certificate from the Office of the Secretary of State delivered with acopy of a
document filed by the Office of the Secretary of State, is conclusive evidence that the original
document is on file with the Office of the Secretary of State.

Section 17. Any person may apply to the Office of the Secretary of State to furnish acertificate
of existence for adomestic corporation or acertificate of authorization for aforeign corporation. A
certificate of existence or authorization shall set forth:

(1) Thedomestic corporation’s corporate name or the foreign corporation's corporate name

used in this state;

(2)  That the domestic corporation isduly incorporated under the law of this state, the date of
itsincorporation, and the period of its duration if less than perpetual; or that the foreign
corporation is authorized to transact business in this state;

(3 That all fees, taxes, and penalties owed to this state have been paid, if:

(8 Payment isreflected in the records of the Office of the Secretary of State; and
(b)  Nonpayment affects the existence or authorization of the domestic or foreign
corporation;

(4) That itsmost recent annual report required by section 387 of this Act has been delivered

to the Office of the Secretary of State;
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()
(6)

That articles of dissolution have not been filed; and
Other facts of record in the Office of the Secretary of State that may be requested by the

applicant.

Subject to any qualification stated in the certificate, a certificate of existence or authorization

issued by the Office of the Secretary of State may be relied upon as conclusive evidence that the

domestic or foreign corporation isin existence or is authorized to transact businessin this state.

Section 18. No person may sign a document knowing it is false in any material respect with

intent that the document be delivered to the Office of the Secretary of State for filing. An offense

under this section is subject to acivil fine in any amount not exceeding five hundred dollars.

Section 19. Terms used in this Act mean:

D

(2)

3

(4)

"Articlesof incorporation,” theoriginal articlesof incorporation, all amendmentsthereof,
and any other documents permitted or required to be filed by a domestic business
corporation with the Office of the Secretary of State under any provision of this Act
except sections 387 to 390, inclusive, of thisAct. If an amendment of the articles or any
other document filed under this Act restates the articles in their entirety, from that time
forward the articles do not include any prior documents,

"Authorized shares,” the shares of al classes a domestic or foreign corporation is
authorized to issue;

"Conspicuous,” so written that areasonabl e person against whom thewriting isto operate
should have noticed it. For example, printing in italics or boldface or contrasting color,
or typing in capitals or underlined, is conspicuous,

"Corporation,” "domestic corporation,” or "domestic business corporation,” any
corporation for profit, which is not aforeign corporation, incorporated under or subject

to the provisions of this Act;
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()

(6)

(7)

(8)

(9)

(10)

(11)

(12)

(13)

(14)

"Deliver,” or "delivery,” any method of delivery used in conventional commercial
practice, including delivery by hand, mail, commercial delivery, and electronic
transmission;

"Distribution,” any direct or indirect transfer of money or other property, except its own
shares, or incurrence of indebtedness by a corporation to or for the benefit of its
shareholders in respect of any of its shares. A distribution may be in the form of a
declaration or payment of a dividend; a purchase, redemption, or other acquisition of
shares; a distribution of indebtedness; or otherwise;

"Domestic unincorporated entity," an unincorporated entity whose internal affairs are
governed by the laws of this state;

"Electronictransmission,” or "electronically transmitted,” any process of communication
not directly involving the physical transfer of paper that is suitable for the retention,
retrieval, and reproduction of information by the recipient;

"Eligible entity," any domestic or foreign unincorporated entity;

"Eligibleinterest,” an interest or membership as defined in this section;

"Employee," includesany officer but not adirector. However, adirector may accept duties
that make the director also an employee;

"Entity," includes domestic and foreign business corporation; estate; trust; domestic and
foreign unincorporated entity; and state government, the United States government, and
any foreign government;

"Facts objectively ascertainable,” outside of a filed document or plan as defined in
sections 3 to 5, inclusive, of thisAct;

"Filing entity," any unincorporated entity that isof atypethat iscreated by filing apublic

organic document;
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(15

(16)

(17)

(18)

(19)

(20)

(21)
(22)

(23)

(24)

(25)

"Foreign corporation,” any corporationincorporated under alaw other than thelaw of this

state, which would be a business corporation if incorporated under the laws of this state;

"Foreign nonprofit corporation,” any corporation incorporated under alaw other than the

law of this state, which would be a nonprofit corporation if incorporated under the laws

of this state;

"Foreign unincorporated entity,” any unincorporated entity whose internal affairs are

governed by an organic law of ajurisdiction other than this state;

"Governmental subdivision," includes authority, county, district, and municipality;

"Individual," any natural person;

"Interest,” either or both of the following rights under the organic law of an

unincorporated entity:

(1) Theright to receive distributions from the entity either in the ordinary course or
upon liquidation; or

(2)  Therighttoreceivenoticeor voteonissuesinvolvingitsinternal affairs, other than
as an agent, assignee, proxy, or person responsible for managing its business and
affairs,

"Interest holder," any person who holds of record an interest;

"Membership," the rights of a member in a domestic or foreign nonprofit corporation;

"Nonfiling entity,” any unincorporated entity that is of atypethat isnot created by filing

a public organic document;

"Nonprofit corporation,” or "domestic nonprofit corporation,” any corporation

incorporated under the laws of this state and subject to the provisions of chapters 47-22

to 47-28, inclusive;

"Organic document,” any public organic document or a private organic document;
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(26)

(27)

(28)

(29)

(30)

(31)

(32)

(33)

"Organiclaw," the statute governing theinternal affairs of adomestic or foreign business

or nonprofit corporation or unincorporated entity;

"Owner liability," personal liability for a debt, obligation, or liability of a domestic or

foreign business or nonprofit corporation or unincorporated entity that isimposed on a

person:

(@  Solely by reason of the person's status as asharehol der, member, or interest holder;
or

(b) Bythearticlesof incorporation, bylaws, or an organic document under aprovision
of the organic law of an entity authorizing the articles of incorporation, bylaws, or
an organic document to make one or more specified shareholders, members, or
interest holders liable in their capacity as shareholders, members, or interest
holders for all or specified debts, obligations, or liabilities of the entity;

"Person,” includes an individual and an entity;

"Principal office," the office, in or out of this state, so designated in the annual report

where the principal executive offices of adomestic or foreign corporation are located;

"Private organic document,” any document, other than the public organic document, if

any, that determines the internal governance of an unincorporated entity. If a private

organic document has been amended or restated, the term means the private organic

document as |ast amended or restated;

"Public organic document,” the document, if any, that isfiled of public record to create

an unincorporated entity. If a public organic document has been amended or restated, the

term means the public organic document as last amended or restated;

"Proceeding,” includes civil suit and criminal, administrative, and investigatory action;

"Record date," the date established under sections 53 to 58, inclusive, or 86 to 135,
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(34)

(35)

(36)

(37)

(38)

(39)

(40)

inclusive, of this Act, on which a corporation determines the identity of its shareholders
and their shareholdings for purposes of this Act. The determinations shall be made as of
the close of business on the record date unless another timefor doing so isspecified when
the record date is fixed;

"Secretary," the corporate officer to whom the board of directors has delegated
responsibility under section 164 of this Act for custody of the minutes of the meetings of
the board of directors and of the shareholders and for authenticating records of the
corporation;

"Shareholder," the person in whose name shares are registered in the records of a
corporation or the beneficial owner of shares to the extent of the rights granted by a
nominee certificate on file with a corporation;

"Shares," the units into which the proprietary interests in a corporation are divided;
"Sign," or "signature,” includesany manual, facsimile, conformed, or electronic signature;
"State," whenreferring to apart of the United States, includes astate and commonweal th,
and their agencies and governmental subdivisions, and aterritory and insular possession,
and their agencies and governmental subdivisions, of the United States;

"Subscriber," any person who subscribes for shares in a corporation, whether before or
after incorporation;

"Unincorporated entity,” any organization or artificial legal person that either has a
separate legal existence or has the power to acquire an estate in real property in itsown
name and that is not any of the following: a domestic or foreign business or nonprofit
corporation, an estate, a trust, a state, the United States, or a foreign government. The
term includes a genera partnership, limited liability company, limited partnership,

business trust, joint stock association, and incorporated nonprofit association;

SB No. 70 Page 13



(41) "United States,” includes district, authority, bureau, commission, department, and any
other agency of the United States;

(42) "Voting group," al shares of one or more classes or series that, under the articles of
incorporation or this Act, are entitled to vote and be counted together collectively on a
matter at ameeting of shareholders. All shares entitled by the articles of incorporation or
this Act to vote generally on the matter are for that purpose a single voting group;

(43) "Voting power," the current power to vote in the election of directors.

Section 20. Notice under this Act shall be in writing unless oral notice is reasonable under the

circumstances. Notice by electronic transmission is written notice.

Section 21. Notice may be communicated in person; by mail or other method of delivery; or by
telephone, voice mail, or other electronic means. If theseformsof personal notice areimpracticable,
notice may be communicated by a newspaper of general circulation in the areawhere published, or
by radio, television, or other form of public broadcast communication.

Section 22. Written notice by a domestic or foreign corporation to its shareholder, if in a
comprehensible form, is effective upon deposit in the United States mail, if mailed postpaid and
correctly addressed to the shareholder's address shown in the corporation's current record of
shareholders; or when electronically transmitted to the shareholder in a manner authorized by the
shareholder.

Section 23. Written notice to adomestic or foreign corporation authorized to transact business
in this state may be addressed to its registered agent at its registered office or to the corporation or
its secretary at its principal office shown in its most recent annual report or, in the case of aforeign
corporation that has not yet delivered an annual report, initsapplication for acertificate of authority.

Section 24. Except as provided in section 22 of this Act, written notice, if in acomprehensible

form, is effective at the earliest of the following:

SB No. 70 Page 14



(1) When received,
(2) Five days after its deposit in the United States mail, if mailed postpaid and correctly
addressed;
(3)  On the date shown on the return receipt, if sent by registered or certified mail, return
receipt requested, and the receipt is signed by or on behalf of the addressee.
Oral notice is effective when communicated, if communicated in a comprehensible manner.
Section 25. If this Act prescribes notice requirements for particular circumstances, those
requirements govern. If articles of incorporation or bylaws prescribe notice requirements, not
inconsistent with sections 20 to 24, inclusive, of this Act or other provisions of this Act, those
reguirements govern.
Section 26. For purposes of this Act, the following identified as ashareholder in a corporation's
current record of shareholders constitutes one shareholder:
(1) Three or fewer co-owners;
(2) A corporation, partnership, trust, estate, or other entity;
(3) The trustees, guardians, custodians, or other fiduciaries of a single trust, estate, or
account.
For purposes of this Act, shareholdings registered in substantially similar names constitute one
shareholder if it is reasonable to believe that the names represent the same person.
Section 27. One or more persons may act as the incorporator or incorporators of a corporation
by delivering articles of incorporation to the Office of the Secretary of State for filing.
Section 28. The articles of incorporation shall set forth:
(1) A corporate namefor the corporation that satisfies the requirements of sections 41 to 44,
inclusive, of thisAct;

(2)  Thenumber of shares the corporation is authorized to issue;
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3
(4)

()

The street address, or a statement that there is no street address, of its principal office;
Thestreet address, or astatement that thereisno street address, of the corporation'sinitial
registered office, and the name of itsinitial registered agent at that office; and

The name and address of each incorporator.

Section 29. The articles of incorporation may set forth:

(D
(2)

3
(4)

()

The names and addresses of the individuals who are to serve asthe initial directors;

Provisions not inconsistent with law regarding:

(&  The purpose or purposes for which the corporation is organized;

(b)  Managing the business and regulating the affairs of the corporation;

(c) Defining, limiting, and regulating the powers of the corporation, its board of
directors, and shareholders,

(d) A par value for authorized shares or classes of shares; and

(e)  Theimposition of personal liability on sharehol dersfor the debts of the corporation
to a specified extent and upon specified conditions,

Any provision that under this Act isrequired or permitted to be set forth in the bylaws,

A provision eliminating or limiting the liability of a director to the corporation or its

shareholders for money damages for any action taken, or any failure to take any action,

asadirector, except liability for the amount of afinancial benefit received by adirector

to which the director is not entitled; an intentional infliction of harm on the corporation

or the shareholders; a violation of section 162 of this Act; or an intentional violation of

crimina law;

A provision permitting or making obligatory indemnification of adirector for liability, as

defined in subdivision (5) of section 171 of this Act, to any person for any action taken,

or any failure to take any action, as a director, except liability for receipt of afinancial
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benefit to which the director is not entitled; an intentional infliction of harm on the
corporation or its shareholders; a violation of section 163 of this Act; or an intentional
violation of criminal law; and

(6) Any provision limiting or denying preemptive rights to acquire additional or treasury
shares of the corporation.

Section 30. The articles of incorporation need not set forth any of the corporate powers

enumerated in this Act.

Section 31. Provisions of the articles of incorporation may be made dependent upon facts
objectively ascertainable outside the articles of incorporation in accordance with sections 3 to 5,
inclusive, of this Act.

Section 32. Unlessadelayed effective date is specified, the corporate existence beginswhen the
articles of incorporation are filed. The Office of the Secretary of State's filing of the articles of
incorporation is conclusive proof that the incorporators satisfied all conditions precedent to
incorporation except in a proceeding by the state to cancel or revoke the incorporation or
involuntarily dissolve the corporation.

Section 33. Any person purporting to act as or on behalf of acorporation, knowing there was no
incorporation under thisAct, isjointly and severally liable for al liabilities created while so acting.

Section 34. After incorporation:

(1) Ifinitia directorsare named inthearticlesof incorporation, theinitia directorsshall hold
an organizational meeting, at the call of a mgority of the directors, to complete the
organization of the corporation by appointing officers, adopting bylaws, and carrying on
any other business brought before the meeting;

(2) If initia directors are not named in the articles, the incorporator or incorporators shall

hold an organizational meeting at the call of a majority of the incorporators:
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(@ Toelect directors and complete the organization of the corporation; or
(b) To elect a board of directors who shal complete the organization of the
corporation.

Action required or permitted by this Act to be taken by incorporators at an organizational
meeting may be taken without a meeting if the action taken is evidenced by one or more written
consentsdescribing the action taken and signed by eachincorporator. An organi zational meeting may
be held in or out of this state.

Section 35. Theincorporatorsor board of directorsof acorporation shall adopt initial bylawsfor
the corporation. The bylaws of a corporation may contain any provision for managing the business
and regulating the affairs of the corporation that is not inconsistent with law or the articles of
incorporation.

Section 36. Unless the articles of incorporation provide otherwise, the board of directors of a
corporation may adopt bylaws to be effective only in an emergency. The emergency bylaws, which
are subject to amendment or repeal by the shareholders, may make al provisions necessary for
managing the corporation during the emergency, including:

(1) Proceduresfor calling a meeting of the board of directors;

(2)  Quorum requirements for the meeting; and

(3 Designation of additional or substitute directors.

All provisions of the regular bylaws consistent with the emergency bylaws remain effective
during the emergency. The emergency bylaws are not effective after the emergency ends. Any
corporateaction takenin good faithin accordance with emergency bylaws bindsthe corporation and
may not be used to impose liability on a corporate director, officer, employee, or agent.

Anemergency existsfor purposesof thissection if aquorum of thecorporation'sdirectors cannot

readily be assembled because of some catastrophic event.
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Section 37. Any corporation incorporated under this Act has the purpose of engaging in any

lawful business unless a more limited purpose is set forth in the articles of incorporation.

A corporation engaging in a business that is subject to regulation under another statute of this

state may incorporate under this Act only if permitted by, and subject to all limitations of, the other

statute.

Section 38. Unlessits articles of incorporation provide otherwise, a corporation has perpetual

duration and succession in its corporate name and has the same powers as an individual to do all

things necessary or convenient to carry out its business and affairs, including the power to:

(D)
(2)

3

(4)

()

(6)

(7)

Sue and be sued, complain, and defend in its corporate name;

Have a corporate seal, which may be altered at will, and to use it, or afacsimile of it, by
impressing or affixing it or in any other manner reproducing it;

Make and amend bylaws, not inconsistent with its articles of incorporation or with the
laws of this state, for managing the business and regul ating the affairs of the corporation;
Purchase, receive, lease, or otherwiseacquire, and own, hold, improve, use, and otherwise
deal with, real or personal property, or any legal or equitable interest in property,
wherever |ocated;

Sell, convey, mortgage, pledge, lease, exchange, and otherwise dispose of all or any part
of its property;

Purchase, receive, subscribe for, or otherwise acquire; own, hold, vote, use, sell,
mortgage, lend, pledge, or otherwise dispose of; and deal in and with shares or other
interestsin, or obligations of, any other entity;

M ake contractsand guarantees, incur liabilities, borrow money, issueitsnotes, bonds, and
other obligations, which may be convertible into or include the option to purchase other

securities of the corporation, and secure any of its obligations by mortgage or pledge of
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(8)

(9)

(10)

(11)

(12)

(13)

(14)

(15)

any of its property, franchises, or income;

Lend money, invest and reinvest itsfunds, and receive and hold real and personal property
as security for repayment;

Be apromoter, partner, member, associate, or manager of any partnership, joint venture,
trust, or other entity;

Conduct its business, locate offices, and exercise the powers granted by this Act within
or without this state;

Elect directorsand appoint officers, employees, and agents of the corporation, definetheir
duties, fix their compensation, and lend them money and credit;

Pay pensionsand establish pension plans, pension trusts, profit sharing plans, share bonus
plans, share option plans, and benefit or incentive plans for any or all of its current or
former directors, officers, employees, and agents;

Make donations for the public welfare or for charitable, scientific, or educational
pUrposes;

Transact any lawful business that will aid governmental policy;

M ake payments or donations, or do any other act, not inconsi stent with law, that furthers

the business and affairs of the corporation.

Section 39. In anticipation of or during an emergency, theboard of directorsof acorporation may

modify lines of succession to accommodate the incapacity of any director, officer, employee, or

agent; and relocate the principal office, designate alternative principal officesor regional offices, or

authorize the officers to do so.

During an emergency, unless emergency bylaws provide otherwise:

D

Notice of ameeting of the board of directors need be given only to those directors whom

it is practicable to reach and may be given in any practicable manner, including by

SB No. 70 Page 20



publication and radio; and

(2)  Oneor moreofficersof the corporation present at ameeting of the board of directorsmay
be deemed to be directors for the meeting, in order of rank and within the samerank in
order of seniority, as necessary to achieve a quorum.

Corporate action taken in good faith during an emergency under this section to further the
ordinary business affairs of the corporation binds the corporation and may not be used to impose
liability on a corporate director, officer, employee, or agent.

Anemergency existsfor purposesof thissection if aquorum of the corporation'sdirectors cannot
readily be assembled because of some catastrophic event.

Section 40. The validity of corporate action may not be challenged on the ground that the
corporation lacks or lacked power to act. However, a corporation's power to act may be challenged
in the following proceedings:

(1) Inaproceeding by ashareholder against the corporation to enjoin the act;

(2) Inaproceeding by the corporation, directly, derivatively, or through areceiver, trustee,
or other legal representative, against an incumbent or former director, officer, employee,
or agent of the corporation; or

(3 Inaproceeding by the attorney general under section 332 of this Act.

In ashareholder's proceeding under subdivision (1) to enjoin an unauthorized corporate act, the
court may enjoin or set aside the act, if equitable and if all affected persons are parties to the
proceeding, and may award damages for loss, other than anticipated profits, suffered by the
corporation or another party because of enjoining the unauthorized act.

Section 41. A corporate name must contain the term, corporation, incorporated, company, or
limited, or theabbreviation, corp., inc., co., or ltd., or termsor abbreviations of likeimport in another

language. A corporate name may not contain language stating or implying that the corporation is
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organized for a purpose other than that permitted by section 37 of this Act and its articles of
incorporation.

Section 42. Except as authorized by sections 43 and 44 of this Act, a corporate name shall be
distinguishable upon the records of the Office of the Secretary of State from:

(1) The corporate name of a corporation incorporated or authorized to transact businessin

this state;

(2) A corporate name reserved or registered under section 45 or 46 of this Act;

(3) Thefictitious name adopted by aforeign corporation authorized to transact businessin
this state because its real nameis unavailable;

(4)  Thecorporate name of anot-for-profit corporation incorporated or authorized to transact
businessin this state; and

(5) Thenameof alimitedliability company, limited liability partnership, limited partnership,
or limited liability limited partnership organized or authorized to transact businessin this
state.

Section 43. A corporation may apply to the Office of the Secretary of State for authorization to
use aname that is not distinguishable upon the records of the Office of the Secretary of State from
one or more of the names described in section 42 of this Act. The Office of the Secretary of State
shall authorize use of the name applied for if:

(1) Theother corporation or entity consents to the use in writing and submits an undertaking
in form satisfactory to the Office of the Secretary of State to change its name to a name
that is distinguishable upon the records of the Office of the Secretary of State from the
name of the applying corporation; or

(2) Theapplicant deliversto the Office of the Secretary of State a certified copy of the final

judgment of a court of competent jurisdiction establishing the applicant'sright to usethe
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name applied for in this state.

Section 44. A corporation may use the name, including the fictitious name, of another domestic
or foreign corporation that isused in this state if the other corporation isincorporated or authorized
to transact business in this state and the proposed user corporation:

(1) Hasmerged with the other corporation;

(2) Hasbeen formed by reorganization of the other corporation; or

(3) Hasacquired all or substantially all of the assets, including the corporate name, of the

other corporation.

This Act does not control the use of fictitious names.

Section 45. A person may reserve the exclusive use of a corporate name, including afictitious
name for aforeign corporation whose corporate name is not available, by delivering an application
to the Office of the Secretary of Statefor filing. The application shall set forth the name and address
of the applicant and the name proposed to be reserved. If the Office of the Secretary of State finds
that the corporate name applied for is avail able, the Office of the Secretary of State shall reservethe
name for the applicant's exclusive use for a nonrenewabl e one-hundred-twenty-day period.

The owner of a reserved corporate name may transfer the reservation to another person by
delivering to the Office of the Secretary of State a signed notice of the transfer that states the name
and address of the transferee.

Section 46. A foreign corporation may register itscorporate name, or itscorporate namewith any
addition required by sections 355 to 359 of this Act, if the name is distinguishable upon the records
of the Office of the Secretary of State from the corporate namesthat are not available under section
42 of this Act. A foreign corporation registers its corporate name, or its corporate name with any
addition required by sections 355 to 559, inclusive, of this Act, by delivering to the Office of the

Secretary of State for filing an application:
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(1)  Setting forth its corporate name, or its corporate name with any addition required by
sections 355 to 559, inclusive, of this Act, the state or country and date of its
incorporation, and a brief description of the nature of the businessinwhichit isengaged;
and

(2)  Accompanied by acertificate of existence, or adocument of similar import, fromthe state
or country of incorporation.

Thenameisregistered for the applicant'sexclusive use upon the effective date of the application.

Section 47. A foreign corporation whose registration is effective may renew it for successive
years by delivering to the Office of the Secretary of State for filing a renewal application, which
complieswith therequirementsof section 46 of thisAct, between October first and December thirty-
first of the preceding year. The renewal application when filed renews the registration for the
following calendar year.

Section 48. A foreign corporation whose registration is effective may thereafter qualify as a
foreign corporation under the registered name or consent in writing to the use of that name by a
corporation thereafter incorporated under this Act or by another foreign corporation thereafter
authorized to transact businessin this state. The registration terminates if the domestic corporation
isincorporated or theforeign corporation qualifies or consentsto the qualification of another foreign
corporation under the registered name.

Section 49. Each corporation shall continuously maintain in this state:

(1) A registered office that may be the same as any of its places of business; and

(2) A registered agent, who may be:

(&  Anindividual who residesin this state and whose business officeisidentical with
the registered office;

(b) A domestic corporation or not-for-profit domestic corporation whose business
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officeisidentical with the registered office; or
(c) A foreign corporation or not-for-profit foreign corporation authorized to transact

businessin this state whose business office isidentical with the registered office.

Section 50. A corporation may change its registered office or registered agent by delivering to

the secretary of state for filing a statement of change that sets forth:

D
(2)

3

(4)

()

(6)

The name of the corporation;

The street address, or a statement that there is no street address, of its current registered
office;

If the current registered officeisto be changed, the street address, or astatement thereis
no street address, of the new registered office;

The name of its current registered agent;

If the current registered agent isto be changed, the name of the new registered agent and
the new agent's written consent to the appointment. Such consent may be given by
electronic signature pursuant to chapter 53-12; and

That after any changeismade, the street addresses of itsregistered office and the business

office of its registered agent will beidentical.

If aregistered agent changes the street address of the agent's business office, the agent may

change the street address of the registered office of any corporation for which the agent is the

registered agent by notifying the corporation in writing of the change and signing, either manually

or in facsimile, and delivering to the Office of the Secretary of State for filing a statement that

complies with the requirements of this section and recites that the corporation has been notified of

the change.

Section 51. A registered agent may resign the agency appointment by signing and delivering to

the Office of the Secretary of State for filing a statement of resignation. The statement may include
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astatement that theregistered officeisal so discontinued. After delivering the statement to the Office
of the Secretary of State, the registered agent shall mail one copy to the registered office, if not
discontinued, and another copy to the corporation at its principal office. The agency appointment is
terminated, and the registered office discontinued if so provided, on thethirty-first day after the date
on which the statement was filed.

Section 52. A corporation’s registered agent is the corporation’'s agent for service of process,
notice, or demand required or permitted by law to be served on the corporation. If acorporation has
no registered agent, or the agent cannot with reasonabl e diligence be served, the corporation may be
served by registered or certified mail, return receipt requested, addressed to the secretary of the
corporation at its principal office. Service is perfected under this section at the earliest of:

(1) Thedate the corporation receives the mail;

(2)  Thedate shown on the return receipt, if signed on behalf of the corporation; or

(3) Fivedays after its deposit in the United States mail, as evidenced by the postmark, if

mailed postpaid and correctly addressed.

If service cannot be obtained pursuant to this section, the Office of the Secretary of Stateisthe
corporation’s agent for service of process, notice, or demand required or permitted by law to be
served on the corporation.

This section does not prescribe the only means, or necessarily the required means of serving a
corporation.

Section 53. The articles of incorporation shall set forth any classes of shares and series of shares
within a class, and the number of shares of each class and series, that the corporation is authorized
to issue. If more than one class or series of sharesis authorized, the articles of incorporation shall
prescribe adistinguishing designation for each classor seriesand shall describe, prior to theissuance

of sharesof aclassor series, theterms, including the preferences, rights, and limitations, of that class
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or series. Except to the extent varied as permitted by this section, all shares of aclass or series shall

haveterms, including preferences, rights, and limitations, that areidentical with those of other shares

of the same class or series. Terms of shares may be made dependent upon facts objectively

ascertainable outside the articles of incorporation in accordance with sections 3 to 5, inclusive, of

this Act. Any of the terms of shares may vary among holders of the same class or series so long as

such variations are expressly set forth in the articles of incorporation.

Section 54. The articles of incorporation shall authorize:

(D)
(2)

One or more classes or series of shares that together have unlimited voting rights; and
One or more classes or series of shares, which may be the same class or classes asthose
with voting rights, that together are entitled to receive the net assets of the corporation

upon dissolution.

Section 55. The articles of incorporation may authorize one or more classes or series of shares

that:

(D

(2)

3

(4)

Have special, conditional, or limited voting rights, or no right to vote, except to the extent

otherwise provided by this Act;

Are redeemable or convertible as specified in the articles of incorporation:

(@ At theoption of the corporation, the shareholder, or another person or upon the
occurrence of a specified event;

(b)  For cash, indebtedness, securities, or other property; and

(c) At pricesand in amounts specified, or determined in accordance with aformula;

Entitlethe hol dersto distributionscal cul ated in any manner, including dividendsthat may

be cumulative, noncumulative, or partially cumulative; or

Have preference over any other class or series of shares with respect to distributions,

including distributions upon the dissolution of the corporation.
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The description of the preferences, rights, and limitations of classes or series of sharesin this
section is not exhaustive.

Section 56. If thearticlesof incorporation so provide, the board of directors, without sharehol der
approval, may:

(1) Classify any unissued shares into one or more classes or into one or more series within

aclass,

(2) Reclassify any unissued shares of any classinto one or more classes or into one or more

series within one or more classes; or

(3) Reclassify any unissued shares of any series of any classinto one or more classes or into

one or more series within a class.

Section 57. If the board of directors acts pursuant to section 56 of this Act, the board shall
determine the terms, including the preferences, rights, and limitations, to the same extent permitted
under sections 53 to 55, inclusive, of this Act, of:

(1)  Any classof shares before the issuance of any shares of that class; or

(2)  Any serieswithin aclass before the issuance of any shares of that series.

Beforeissuing any sharesof aclassor series created under section 56 of thisAct, the corporation
shall deliver to the Office of the Secretary of Statefor filing articles of amendment setting forth the
terms determined under this section.

Section 58. A corporation may issue the number of shares of each class or series authorized by
the articles of incorporation. Sharesthat areissued are outstanding shares until they are reacquired,
redeemed, converted, or cancelled. The reacquisition, redemption, or conversion of outstanding
sharesis subject to the limitations of section 59 and sections 80 to 85, inclusive, of this Act.

Section 59. At al times that shares of the corporation are outstanding, one or more shares that

together have unlimited voting rights and one or more sharesthat together are entitled to receive the
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net assets of the corporation upon dissolution must be outstanding.

Section 60. A corporation may:

(1) Issuefractionsof ashareor pay in money the value of fractions of a share;

(2)  Arrangefor disposition of fractional shares by the shareholders;

(3) Issuescrip in registered or bearer form entitling the holder to receive a full share upon

surrendering enough scrip to equal afull share.

Section 61. Each certificate representing scrip shall be conspicuously labeled scrip and shall
contain the information required by section 70 of this Act.

Section 62. The holder of afractional share is entitled to exercise the rights of a shareholder,
including the right to vote, to receive dividends, and to participate in the assets of the corporation
upon liquidation. The holder of scripisnot entitled to any of theserights unlessthe scrip so provides.

Section 63. The board of directors may authorize the issuance of scrip subject to any condition
considered desirable, including:

(1) That the scrip will become void if not exchanged for full shares before a specified date;

and

(2)  That the sharesfor which the scrip is exchangeable may be sold and the proceeds paid to

the scripholders.

Section 64. A subscription for shares entered into before incorporation is irrevocable for six
months unless the subscription agreement provides alonger or shorter period or all the subscribers
agree to revocation. The board of directors may determine the payment terms of subscription for
sharesthat wereentered into beforeincorporation, unlessthe subscription agreement specifiesthem.
A call for payment by the board of directors shall be uniform so far as practicable asto all shares of
the same class or series, unless the subscription agreement specifies otherwise.

Shares issued pursuant to subscriptions entered into before incorporation are fully paid and
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nonassessable when the corporation receives the consideration specified in the subscription
agreement. If asubscriber defaultsin payment of money or property under a subscription agreement
entered into before incorporation, the corporation may collect the amount owed as any other debt.
Alternatively, unlessthe subscription agreement provides otherwise, the corporation may rescindthe
agreement and may sell the shares if the debt remains unpaid for more than twenty days after the
corporation sends written demand for payment to the subscriber.

A subscription agreement entered into after incorporation is a contract between the subscriber
and the corporation subject to sections 65 and 66 of this Act.

Section 65. The powers granted in this section to the board of directors may be reserved to the
shareholders by the articles of incorporation.

No corporation may issue stocks or bonds except for money, labor done, or money or property,
tangible or intangible, actually received. Before the corporation may issue shares, the board of
directors shall determine that the consideration received or to be received for sharesto beissued is
adequate. That determination by the board of directors is conclusive insofar as the adequacy of
consideration for the issuance of shares relates to whether the shares are validly issued, fully paid,
and nonassessabl e. When the corporation receivesthe consideration for which the board of directors
authorized the issuance of shares, the shares issued therefore are fully paid and nonassessable.

Section 66. An issuance of shares or other securities convertible into or rights exercisable for
shares, in atransaction or a series of integrated transactions, requires approval of the shareholders,
at ameeting at which aquorum consisting of at least amajority of the votes entitled to be cast onthe
matter exists, if:

(1) Theshares, other securities, or rights areissued for consideration other than cash or cash

equivaents; and

(2)  Thevoting power of sharesthat are issued and issuable as aresult of the transaction or
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series of integrated transactions will comprise more than twenty percent of the voting
power of the shares of the corporation that were outstanding immediately before the
transaction.

For purposes of determining the voting power of shares issued and issuable as a result of a
transaction or series of integrated transactions, the voting power of shares shall be the greater of the
voting power of the sharesto beissued, or the voting power of the sharesthat would be outstanding
after giving effect to the conversion of convertible shares and other securities and the exercise of
rights to be issued. For the purposes of this section, a series of transactions is integrated if
consummation of one transaction is made contingent on consummation of one or more of the other
transactions.

Section 67. A purchaser from a corporation of its own sharesis not liable to the corporation or
its creditors with respect to the shares except to pay the consideration for which the shares were
authorized to be issued or specified in the subscription agreement.

Unless otherwise provided in the articles of incorporation, no shareholder of a corporation is
personally liable for the acts or debts of the corporation except that a shareholder may become
personally liable by reason of the shareholder's own acts or conduct.

Section 68. Unlessthe articles of incorporation provide otherwise, shares may beissued pro rata
and without consideration to the corporation's shareholders or to the shareholders of one or more
classes or series. An issuance of shares under this section is a share dividend.

Shares of one classor series may not beissued asashare dividend in respect of shares of another
class or series unless:

(1) Thearticles of incorporation so authorize;

(2) A magority of the votes entitled to be cast by the class or series to be issued approve the

issue; or
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(3 There are no outstanding shares of the class or series to be issued.

If the board of directors does not fix the record date for determining shareholders entitled to a
share dividend, it is the date the board of directors authorizes the share dividend.

Section 69. A corporation may issue rights, options, or warrants for the purchase of shares or
other securities of the corporation. The board of directors shall determine the terms upon which the
rights, options, or warrants are issued, and the terms, including the consideration, for which the
shares or other securities are to be issued. The authorization by the board of directors for the
corporation to issue such rights, options, or warrants constitutes authorization of the issuance of the
shares or other securities for which the rights, options, or warrants are exercisable.

Thetermsand conditions of such rights, options, or warrants, including those outstanding onthe
effective date of this section, may include restrictions or conditions that:

(1) Precludeor limit the exercise, transfer, or receipt of such rights, options, or warrants by
any person or persons owning or offering to acquire a specified number or percentage of
the outstanding shares or other securities of the corporation or by any transferee or
transferees of any such person or persons; or

(2) Invaidate or void such rights, options, or warrants held by any such person or persons or
any such transferee or transferees.

Section 70. Shares may but need not be represented by certificates. Unless this Act or another
statute expressly provides otherwise, therightsand obligations of shareholdersareidentical whether
or not their shares are represented by certificates. At aminimum each share certificate shall stateon
its face:

(1) Thename of the issuing corporation and that it is organized under the law of this state;

(2)  Thename of the person to whom issued; and

(3  The number and class of shares and the designation of the series, if any, the certificate
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represents.

Section 71. If theissuing corporation isauthorized toissuedifferent classesof sharesor different
serieswithin aclass, the designations, relativerights, preferences, and limitations applicableto each
class and the variations in rights, preferences, and limitations determined for each series, and the
authority of the board of directorsto determine variations for future series, shall be summarized on
the front or back of each certificate. Alternatively, each certificate may state conspicuously on its
front or back that the corporation will furnish the shareholder thisinformation on request inwriting
and without charge.

Section 72. Each sharecertificate shall be signed, either manually or infacsimile, by two officers
designated in the bylaws or by the board of directorsand may bear the corporate seal or itsfacsimile.
If the person who signed a share certificate no longer holds office when the certificate isissued, the
certificate is nevertheless valid.

Section 73. Unless the articles of incorporation or bylaws provide otherwise, the board of
directors of a corporation may authorize the issue of some or all of the shares of any or al of its
classesor serieswithout certificates. The authorization does not affect sharesalready represented by
certificates until they are surrendered to the corporation.

Within areasonabletime after theissue or transfer of shareswithout certificates, the corporation
shall send the shareholder awritten statement of theinformation required on certificates by sections
70 and 71 of thisAct, and, if applicable, sections 74 to 76, inclusive, of thisAct.

Section 74. The articles of incorporation, bylaws, an agreement among shareholders, or an
agreement between shareholders and the corporation may impose restrictions on the transfer or
registration of transfer of sharesof the corporation. A restriction does not affect sharesissued before
the restriction was adopted unless the holders of the shares are parties to the restriction agreement

or voted in favor of the restriction.
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Section 75. A restriction on the transfer or registration of transfer of shares is valid and
enforceable against the holder or atransferee of the holder if the restriction is authorized by this
section and its existence isnoted conspicuously on the front or back of the certificate or iscontained
in the information statement required by section 73 of this Act. Unless so noted, arestriction is not
enforceable against a person without knowledge of the restriction. A restriction on the transfer or
registration of transfer of sharesis authorized:

(1) Tomaintainthe corporation's statuswhen it is dependent on the number or identity of its

sharehol ders,

(2) To preserve exemptions under federal or state securities law;

(3)  For any other reasonable purpose.

Section 76. A restriction on the transfer or registration of transfer of shares may:

(1) Obligate the shareholder first to offer the corporation or other persons, separately,
consecutively, or simultaneously, an opportunity to acquire the restricted shares,

(2) Obligate the corporation or other persons, separately, consecutively, or simultaneously,
to acquire the restricted shares,

(3) Require the corporation, the holders of any class of its shares, or another person to
approve the transfer of the restricted shares, if the requirement is not manifestly
unreasonabl e

(4)  Prohibit the transfer of the restricted shares to designated persons or classes of persons,
if the prohibition is not manifestly unreasonable.

Section 77. A corporation may pay the expenses of selling or underwriting its shares, and of

organizing or reorganizing the corporation, from the consideration received for shares.

Section 78. The shareholders of a corporation have the preemptive right to acquire unissued or

treasury shares of a corporation, except, to the extent, if any, that such right islimited or denied in
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the articles of incorporation. Having preemptive rights means that the following provisions apply

except to the extent the articles of incorporation expressly provide otherwise:

D

(2)

3

(4)

()

The shareholders of the corporation have a preemptive right, granted on uniform terms
and conditions prescribed by the board of directors to provide a fair and reasonable
opportunity to exercise the right, to acquire proportional amounts of the corporation's
unissued shares upon the decision of the board of directors to issue them;

A shareholder may waive any preemptive right. A waiver evidenced by a writing is

irrevocable even though it is not supported by consideration;

There is no preemptive right with respect to:

(8 Sharesissued as compensation to directors, officers, agents, or employees of the
corporation, its subsidiaries or affiliates,

(b) Shares issued to satisfy conversion or option rights created to provide
compensation to directors, officers, agents, or employees of the corporation, its
subsidiaries or affiliates,

(c)  Shares authorized in articles of incorporation that are issued within six months
from the effective date of incorporation;

(d)  Shares sold otherwise than for money;

Holders of shares of any class without general voting rights, but with preferential rights

to distributions or assets, have no preemptive rights with respect to shares of any class;

Holders of shares of any class with general voting rights, but without preferential rights

to distributions or assets, have no preemptive rights with respect to shares of any class

with preferential rightsto distributions or assets unless the shareswith preferential rights
are convertibleinto or carry aright to subscribe for or acquire shareswithout preferential

rights;
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(6) Shares subject to preemptive rights that are not acquired by shareholders may be issued
to any person for a period of one year after being offered to shareholders at a
consideration set by the board of directorsthat isnot lower than the consideration set for
theexercise of preemptiverights. An offer at alower consideration or after the expiration
of one year is subject to the shareholders preemptive rights.

For purposes of this section, the term, shares, includes a security convertible into or carrying a
right to subscribe for or acquire shares.

Section 79. A corporation may acquire its own shares, and shares so acquired constitute
authorized but unissued shares. If the articles of incorporation prohibit the reissue of the acquired
shares, the number of authorized sharesis reduced by the number of shares acquired.

Section 80. A board of directors may authorize, and the corporation may make, distributionsto
its sharehol ders subject to restriction by the articles of incorporation and the limitation in section 81
of thisAct. If theboard of directorsdoesnot fix therecord datefor determining shareholdersentitled
to a distribution, other than one involving a purchase, redemption, or other acquisition of the
corporation's shares, it is the date the board of directors authorizes the distribution.

Section 81. No distribution may be made if, after giving it effect:

(1)  Thecorporation would not be ableto pay its debts as they become duein the usual course

of business; or

(2)  Thecorporation'stotal assetswould belessthan the sum of itstotal liabilities plus, unless

the articles of incorporation permit otherwise, the amount that would be needed, if the
corporation were to be dissolved at the time of the distribution, to satisfy the preferential
rights upon dissolution of shareholders whose preferential rights are superior to those
receiving the distribution.

The board of directors may base a determination that a distribution is not prohibited under this
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section either on financial statements prepared on the basis of accounting practices and principles
that are reasonable in the circumstances or on afair valuation or other method that is reasonable
under the circumstances.

Section 82. Except asprovided in section 84 of thisAct, the effect of adistribution under section
81 of this Act is measured:

(1) In the case of distribution by purchase, redemption, or other acquisition of the
corporation's shares, as of the earlier of the date money or other property istransferred or
debt incurred by the corporation, or the date the shareholder ceases to be a shareholder
with respect to the acquired shares;

(2) Inthe case of any other distribution of indebtedness, as of the date the indebtednessis
distributed; and

(3) Inall other cases, asof thedatethedistribution isauthorized if the payment occurswithin
one hundred twenty days after the date of authorization, or the date the payment is made
if it occurs more than one hundred twenty days after the date of authorization.

Section 83. A corporation's indebtedness to a shareholder incurred by reason of a distribution
made in accordance with sections 80 to 85, inclusive, of thisAct, isat parity with the corporation's
indebtedness to its general, unsecured creditors except to the extent subordinated by agreement.

Section 84. Indebtedness of acorporation, including indebtednessissued asadistribution, isnot
considered aliability for purposes of determinations under section 81 of thisAct if itsterms provide
that payment of principal and interest are made only if and to the extent that payment of a
distribution to shareholders could then be made under this section. If the indebtednessisissued as
adistribution, each payment of principal or interest istreated as a distribution, the effect of which
is measured on the date the payment is actually made.

Section 85. The provisions of sections 80 to 84, inclusive, of this Act do not apply to
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distributions in liquidation under sections 309 to 347, inclusive, of this Act.

Section 86. A corporation shall hold a meeting of shareholders annually at a time stated in or
fixed in accordance with the bylaws. Annual shareholders meetings may be held in or out of this
state at the place stated in or fixed in accordance with the bylaws. If no placeis stated in or fixed in
accordance with the bylaws, annual meetings shall be held at the corporation's principal office. The
failure to hold an annual meeting at the time stated in or fixed in accordance with a corporation's
bylaws does not affect the validity of any corporate action.

Section 87. A corporation shall hold a special meeting of shareholders:

(1) Oncall of its board of directors or any persons authorized to do so by the articles of

incorporation or bylaws; or

(2) If theholdersof at least ten percent of al the votesentitled to be cast on an issue proposed

to be considered at the proposed specia meeting sign, date, and deliver to the corporation
one or more written demands for the meeting describing the purpose or purposes for
whichitisto be held. However, the articles of incorporation may fix alower percentage
or ahigher percentage not exceeding twenty-five percent of al thevotesentitled to becast
on any issue proposed to be considered. Unless otherwise provided in the articles of
incorporation, awritten demand for aspecial meeting may be revoked by awriting to that
effect received by the corporation prior to the receipt by the corporation of demands
sufficient in number to require the holding of a special meeting.

If not otherwise fixed under section 88 or 93 of this Act, the record date for determining
shareholdersentitled to demand aspecial meeting isthe datethefirst shareholder signsthe demand.
Specia shareholders meetings may be held in or out of this state at the place stated in or fixed in
accordance with the bylaws. If no place is stated or fixed in accordance with the bylaws, special

meetings shall be held at the corporation's principal office. Only business within the purposes

SB No. 70 Page 38



described in the meeting notice required by section 91 of this Act may be conducted at a special
shareholders meeting.

Section 88. The circuit court of the county where a corporation's principal office, or, if nonein
this state, its registered office, is located may summarily order a meeting to be held:

(1)  On application of any shareholder of the corporation entitled to participate in an annual
meeting if an annual meeting was not held within the earlier of six months after the end
of the corporation's fiscal year or fifteen months after its last annual meeting; or

(2)  On application of a shareholder who signed a demand for a special meeting valid under
section 87 of thisAct, if:

(&  Notice of the specia meeting was not given within thirty days after the date the
demand was delivered to the corporation’s secretary; or
(b)  The special meeting was not held in accordance with the notice.

The court may fix the time and place of the meeting, determine the shares entitled to participate
in the meeting, specify arecord date for determining shareholders entitled to notice of and to vote
at the meeting, prescribe the form and content of the meeting notice, fix the quorum required for
specific mattersto be considered at the meeting, or direct that the votes represented at the meeting
constitute aquorum for action on those matters, and enter other orders necessary to accomplish the
purposes of the meeting.

Section 89. Action required or permitted by this Act to be taken at a shareholders' meeting may
betaken without ameeting if the actionistaken by all the shareholdersentitled to vote on the action.
The action shall be evidenced by one or more written consents describing the action taken, signed
by al the shareholders entitled to vote on the action, and delivered to the corporation for inclusion
in the minutes or filing with the corporate records. If not otherwise fixed under section 88 or 93 of

thisAct, therecord date for determining sharehol dersentitled to take action without ameetingisthe
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datethefirst shareholder signsthe consent under this section. No written consent is effectiveto take
the corporate action referred to therein unless written consents signed by all shareholdersentitled to
vote on the action are received by the corporation. A written consent may be revoked by awriting
to that effect received by the corporation prior to receipt by the corporation of unrevoked written
consentssigned by all shareholdersentitledto voteontheaction. A consent signed under thissection
has the effect of a meeting vote and may be described as such in any document.

Section 90. If this Act requiresthat notice of proposed action be given to nonvoting shareholders
and the action isto be taken by unanimous consent of the voting shareholders, the corporation shall
give its nonvoting shareholders written notice of the proposed action at least ten days before the
actionistaken. Thenotice shall contain or be accompanied by the same material that, under thisAct,
would have been required to be sent to nonvoting shareholdersin a notice of meeting at which the
proposed action would have been submitted to the shareholders for action.

Section 91. Except for theincrease of stock and indebtednesswhen sixty days noticeisrequired
by S.D. Const., Art. XVII, 8 8, acorporation shall notify shareholders of the date, time, and place
of each annual and special shareholders meeting no fewer than ten nor more than sixty days before
the meeting date. Unlessthis Act or the articles of incorporation require otherwise, the corporation
isrequired to give notice only to shareholders entitled to vote at the meeting. Unlessthis Act or the
articles of incorporation require otherwise, notice of an annual meeting need not include a
description of the purpose or purposes for which the meeting is called. However, notice of aspecial
meeting shall include adescription of the purpose or purposes for which the meeting iscalled. If not
otherwise fixed under section 88 or 93 of this Act, the record date for determining shareholders
entitled to notice of and to vote at an annual or special shareholders meeting is the day before the
first notice is delivered to shareholders.

Unlessthe bylaws require otherwise, if an annual or special shareholders meeting is adjourned
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to adifferent date, time, or place, notice need not be given of the new date, time, or placeif the new
date, time, or place is announced at the meeting before adjournment. If a new record date for the
adjourned meeting is or must be fixed under section 93 of this Act, notice of the adjourned meeting
shall be given under this section to persons who are shareholders as of the new record date.

Section 92. A shareholder may waive any notice required by this Act, the articles of
incorporation, or bylaws before or after the date and time stated in the notice. The waiver shall be
in writing, shall be signed by the shareholder entitled to the notice, and shall be delivered to the
corporation for inclusion in the minutes or filing with the corporate records.

A shareholder's attendance at a meeting:

(1) Waives objection to lack of notice or defective notice of the meeting, unless the
shareholder at the beginning of the meeting objectsto holding the meeting or transacting
business at the meeting;

(2) Waivesobjection to consideration of a particular matter at the meeting that is not within
the purpose or purposes described in the meeting notice, unless the shareholder objects
to considering the matter when it is presented.

Section 93. The bylaws may fix or provide the manner of fixing the record date for one or more
voting groups in order to determine the shareholders entitled to notice of a shareholders meeting,
to demand a special meeting, to vote, or to take any other action. If the bylaws do not fix or provide
for fixing arecord date, the board of directors of the corporation may fix afuture date as the record
date. A record date fixed under this section may not be more than seventy days before the meeting
or action requiring a determination of shareholders. A determination of shareholders entitled to
notice of or to vote at ashareholders meeting is effective for any adjournment of the meeting unless
the board of directorsfixesanew record date, which it must do if the meeting is adjourned to adate

more than one hundred twenty days after the date fixed for the original meeting.
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If acourt orders ameeting adjourned to a date more than one hundred twenty days after the date
fixed for the original meeting, it may provide that the original record date continues in effect or it
may fix anew record date.

Section 94. At each meeting of shareholders, achair shall preside. The chair shall be appointed
as provided in the bylaws or, in the absence of such provision, by the board. The chair, unless the
articles of incorporation or bylaws provide otherwise, shall determinethe order of businessand may
establish rulesfor the conduct of the meeting. Any rules adopted for, and the conduct of, the meeting
shall befair to shareholders. The chair of the meeting shall announce at the meeting when the polls
close for each matter voted upon. If no announcement is made, the polls are deemed to have closed
upon thefinal adjournment of the meeting. After the pollsclose, no ballots, proxies, or votes nor any
revocations or changes thereto may be accepted.

Section 95. After fixing arecord date for a meeting, a corporation shall prepare an al phabetical
list of the names of all its shareholderswho are entitled to notice of ashareholders meeting. Thelist
shall be arranged by voting group, and within each voting group by class or series of shares, and
show the address of and number of shares held by each shareholder. The shareholders list shall be
availablefor inspection by any shareholder, beginning two business days after notice of the meeting
is given for which the list was prepared and continuing through the meeting, at the corporation's
principal office or at a place identified in the meeting notice in the city where the meeting will be
held. A shareholder, a shareholder's agent, or an attorney is entitled on written demand to inspect
and, subject to the requirements of section 376 of this Act, to copy thelist, during regular business
hours and at the person's expense, during the period it is available for inspection. The corporation
shall make the shareholders' list available at the meeting, and any shareholder, shareholder's agent,
or attorney is entitled to inspect the list at any time during the meeting or any adjournment. If the

corporation refuses to alow any shareholder, or the shareholder's agent or attorney to inspect the
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shareholders' list before or at the meeting, or copy the list as permitted by this section, the circuit
court of the county where a corporation's principal office, or, if none in this state, its registered
office, islocated, on application of the shareholder, may summarily order theinspection or copying
at the corporation's expense and may postpone the meeting for which the list was prepared until the
inspection or copying is complete. Refusal or failureto prepare or make available the shareholders
list does not affect the validity of action taken at the meeting.

Section 96. Except as provided in sections 97 and 98 of this Act or unless the articles of
incorporation provide otherwise, each outstanding share, regardless of class, is entitled to one vote
on each matter voted on at a shareholders meeting. Only shares are entitled to vote.

Section 97. Absent special circumstances, the shares of a corporation are not entitled to vote if
they are owned, directly or indirectly, by a second corporation, domestic or foreign, and the first
corporation owns, directly or indirectly, amgjority of the shares entitled to vote for directors of the
second corporation. This section does not limit the power of a corporation to vote any shares,
including its own shares, held by it in afiduciary capacity.

Section 98. Redeemabl e shares are not entitled to vote after notice of redemptionismailed to the
holders and a sum sufficient to redeem the shares has been deposited with a bank, trust company,
or other financial institution under an irrevocable obligation to pay the holdersthe redemption price
on surrender of the shares.

Section 99. A shareholder may vote the shareholder's shares in person or by proxy. Any
shareholder or the shareholder's agent or attorney-in-fact may appoint a proxy to vote or otherwise
act for the shareholder by signing an appointment form, or by an electronic transmission. An
electronic transmission shall contain or shall be accompanied by information from which one can
determine that the shareholder or the shareholder's agent or attorney-in-fact authorized the

transmission.
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Section 100. An appointment of a proxy is effective when a signed appointment form or an
electronic transmission of the appointment is received by the inspector of election or the officer or
agent of the corporation authorized to tabulate votes. An appointment is valid for eleven months
unless alonger period is expressly provided in the appointment form.

Section 101. An appointment of aproxy isrevocable unless the appoi ntment form or electronic
transmission states that it is irrevocable and the appointment is coupled with an interest.
Appointments coupled with an interest include the appointment of:

(1) A pledges;

(2) A person who purchased or agreed to purchase the shares,

(3 A creditor of the corporation who extended it credit under terms requiring the

appointment;

(4)  Anemployee of the corporation whose employment contract requires the appointment;

or

(5) A party to avoting agreement created under section 115 of this Act.

An appointment made irrevocable under this section is revoked when the interest with which it
is coupled is extinguished.

Section 102. The death or incapacity of the shareholder appointing a proxy does not affect the
right of the corporation to accept the proxy's authority unless notice of the death or incapacity is
received by the secretary or other officer or agent authorized to tabulate votes before the proxy
exercises authority under the appointment.

Section 103. A transfereefor value of shares subject to an irrevocabl e appointment may revoke
the appointment if the transferee did not know of its existence when the transferee acquired the
shares and the existence of the irrevocable appointment was not noted conspicuously on the

certificate representing the shares or on the information statement for shares without certificates.
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Section 104. Subject to sections 106 and 107 of this Act and to any express limitation on the
proxy'sauthority stated in the appointment form or electronic transmission, acorporationisentitied
to accept the proxy's vote or other action as that of the shareholder making the appointment.

Section 105. A corporation may establish a procedure by which the beneficial owner of shares
that areregisteredin the name of anomineeisrecognized by the corporation asthe shareholder. The
extent of this recognition may be determined in the procedure. The procedure may set forth:

(1) Thetypesof nomineesto which it applies,

(2) Therightsor privileges that the corporation recognizes in a beneficial owner;

(3  Themanner in which the procedure is selected by the nomineg;

(4)  Theinformation that must be provided when the procedure is selected;

(5) The period for which selection of the procedure is effective; and

(6) Other aspects of the rights and duties created.

Section 106. If the name signed on a vote, consent, waiver, or proxy appointment corresponds
to the name of a shareholder, the corporation if acting in good faith is entitled to accept the vote,
consent, waiver, or proxy appointment and give it effect as the act of the shareholder. If the name
signed on a vote, consent, waiver, or proxy appointment does not correspond to the name of its
shareholder, thecorporationif actingin goodfaithisneverthel essentitled to accept thevote, consent,
waiver, or proxy appointment and give it effect as the act of the shareholder if:

(1) Theshareholder isan entity and the name signed purportsto bethat of an officer or agent

of the entity;

(2) The name signed purports to be that of an administrator, executor, guardian, or

conservator representing the shareholder and, if the corporation requests, evidence of
fiduciary status acceptabl e to the corporation has been presented with respect to the vote,

consent, waiver, or proxy appointment;
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(3 The name signed purports to be that of a receiver or trustee in bankruptcy of the
shareholder and, if the corporation requests, evidence of this status acceptable to the
corporation has been presented with respect to the vote, consent, waiver, or proxy
appointment;

(49) Thenamesigned purportsto bethat of apledgee, beneficial owner, or attorney-in-fact of
the shareholder and, if the corporation requests, evidence acceptable to the corporation
of the signatory's authority to sign for the shareholder has been presented with respect to
the vote, consent, waiver, or proxy appointment;

(5) Twoor morepersonsarethe shareholder as co-tenants or fiduciaries and the name signed
purports to be the name of at least one of the co-owners and the person signing appears
to be acting on behalf of all the co-owners.

Section 107. The corporation is entitled to reject avote, consent, waiver, or proxy appointment
if the secretary or other officer or agent authorized to tabulate votes, acting in good faith, has
reasonable basis for doubt about the validity of the signature on it or about the signatory's authority
to sign for the shareholder. The corporation and its officer or agent who accepts or rejects a vote,
consent, waiver, or proxy appointment in good faith and in accordance with the standards of this
section or section 99 of this Act are not liable in damages to the shareholder for the consequences
of the acceptance or rejection. Corporate action based on the acceptance or rejection of a vote,
consent, waiver, or proxy appointment under this section is valid unless a court of competent
jurisdiction determines otherwise.

Section 108. Shares entitled to vote as a separate voting group may take action on ameatter at a
meeting only if a quorum of those shares exists with respect to that matter. Unless the articles of
incorporation or this Act provide otherwise, amgjority of the votes entitled to be cast on the matter

by the voting group constitutes aquorum of that voting group for action on that matter. Once ashare
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is represented for any purpose at a meeting, it is deemed present for quorum purposes for the
remainder of the meeting and for any adjournment of that meeting unless a new record date is or
must be set for that adjourned meeting. If aquorum exists, action on amatter, other than the election
of directors, by a voting group is approved if the votes cast within the voting group favoring the
action exceed the votes cast opposing the action, unless the articles of incorporation or this Act
require a greater number of affirmative votes. An amendment of articles of incorporation adding,
changing, or deleting aquorum or voting requirement for avoting group greater than specifiedinthis
section is governed by section 110 of this Act.

Section 109. If the articles of incorporation or this Act provide for voting by a single voting
group on amatter, action on that matter is taken when voted upon by that voting group as provided
in section 108 of this Act. If the articles of incorporation or this Act provide for voting by two or
more voting groups on amatter, action on that matter istaken only when voted upon by each of those
voting groups counted separately as provided in section 108 of this Act. Action may betaken by one
voting group on amatter even though no action is taken by another voting group entitled to vote on
the matter.

Section 110. The articles of incorporation may provide for a greater quorum or voting
requirement for shareholders, or voting groups of shareholders, than is provided for by thisAct. An
amendment to the articles of incorporation that adds, changes, or deletes agreater quorum or voting
requirement shall meet the same quorum requirement and shall be adopted by the same vote and
voting groups required to take action under the quorum and voting requirements then in effect or
proposed to be adopted, whichever is greater.

Section 111. Unless otherwise provided in the articles of incorporation, directors are elected by
a plurdity of the votes cast by the shares entitled to vote in the election at a meeting at which a

guorum s present. Shareholders may cumulate their votesfor directors. Theright to cumulate votes
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for directors means that the shareholders are entitled to multiply the number of votes that they are
entitled to cast by the number of directorsfor whom they are entitled to vote and cast the product for
asingle candidate or distribute the product among two or more candidates.

Section 112. A corporation having any shareslisted onanational securitiesexchangeor regularly
traded in a market maintained by one or more members of a national or affiliated securities
association shall, and any other corporation may, appoint one or more inspectorsto act at ameeting
of shareholdersand makeawritten report of theinspectors determinations. Eachinspector shall take
and sign an oath faithfully to execute the duties of inspector with strict impartiality and according
to the best of the inspector's ability. The inspectors shall:

(1) Ascertain the number of shares outstanding and the voting power of each;

(2) Determine the shares represented at a meeting;

(3 Determinethe validity of proxies and ballots;

(49) Count al votes; and

(5) Determine the result.

An inspector may be an officer or employee of the corporation.

Section 113. One or more sharehol ders may create avoting trust, conferring on atrusteetheright
to vote or otherwise act for them, by signing an agreement setting out the provisions of the trust,
which may include anything consistent with its purpose, and transferring their sharesto the trustee.
When avoting trust agreement is signed, the trustee shall prepare alist of the names and addresses
of al owners of beneficial interests in the trust, together with the number and class of shares each
transferred to the trust, and deliver copies of the list and agreement to the corporation's principal
office.

A voting trust becomes effective on the date the first shares subject to the trust are registered in

the trustee's name. A voting trust is valid for not more than ten years after its effective date unless
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extended under section 114 of this Act.

Section 114. All or some of the partiesto avoting trust may extend it for additional terms of not
more than ten years each by signing written consent to the extension. An extension isvalid for ten
years from the date the first shareholder signs the extension agreement. The voting trustee must
deliver copiesof the extension agreement and list of beneficial ownersto the corporation's principal
office. An extension agreement binds only those parties signing it.

Section 115. Two or more shareholders may provide for the manner in which they will votetheir
sharesby signing an agreement for this purpose. A voting agreement created under thissectionisnot
subject to the provisions of sections 113 and 114 of thisAct. A voting agreement created under this
section is specifically enforceable.

Section 116. An agreement among the shareholders of a corporation that complies with this
section is effective among the shareholders and the corporation even though it is inconsistent with
one or more other provisions of thisAct in that it:

(1) Eliminates the board of directors or restricts the discretion or powers of the board of

directors;

(2) Governs the authorization or making of distributions whether or not in proportion to
ownership of shares, subject to the limitationsin sections 80 to 85, inclusive, of thisAct;

(3)  Establishes who shall be directors or officers of the corporation, or their terms of office
or manner of selection or removal;

(4) Governs, in general or in regard to specific matters, the exercise or division of voting
power by or between the shareholdersand directorsor by or among any of them, including
use of weighted voting rights or director proxies,

(5) Establishesthe terms and conditions of any agreement for the transfer or use of property

or theprovision of servicesbetween the corporation and any shareholder, director, officer,
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or employee of the corporation or among any of them;

(6) Transfers to one or more shareholders or other persons all or part of the authority to
exercise the corporate powers or to manage the business and affairs of the corporation,
including the resolution of any issue about which there exists adeadlock among directors
or shareholders,

(7)  Requiresdissolution of the corporation at the request of one or more of the shareholders
or upon the occurrence of a specified event or contingency; or

(80 Otherwise governs the exercise of the corporate powers or the management of the
business and affairs of the corporation or the relationship among the shareholders, the
directors, and the corporation, or among any of them, and isnot contrary to public policy.

Section 117. Any agreement authorized by section 116 of this Act shall be:

(1) Setforthinthearticles of incorporation or bylaws and approved by al persons who are
shareholders at the time of the agreement, or in awritten agreement that is signed by all
persons who are shareholders at the time of the agreement and is made known to the
corporation;

(2)  Subject to amendment only by all persons who are shareholders at the time of the
amendment, unless the agreement provides otherwise; and

(3 Vdidfor ten years, unless the agreement provides otherwise.

Section 118. The existence of an agreement authorized by section 116 of this Act shall be noted
conspicuously on the front or back of each certificate for outstanding shares or on the information
statement required by section 73 of this Act. If, at the time of the agreement, the corporation has
sharesoutstanding represented by certificates, the corporation shall recall theoutstanding certificates
and issue substitute certificatesthat comply with this section. The failureto note the existence of the

agreement on the certificate or information statement does not affect the validity of the agreement
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or any action taken pursuant to it. Any purchaser of shareswho, at the time of purchase, did not have
knowledge of the existence of the agreement is entitled to rescission of the purchase. A purchaser
is deemed to have knowledge of the existence of the agreement if its existence is noted on the
certificate or information statement for the shares in compliance with this section and, if the shares
arenot represented by acertificate, theinformation statement isdelivered to the purchaser at or prior
to the time of purchase of the shares. An action to enforce the right of rescission authorized by this
section must be commenced within the earlier of ninety days after discovery of the existence of the
agreement or two years after the time of purchase of the shares.

Section 119. An agreement authorized by section 116 of thisAct shall ceaseto be effectivewhen
shares of the corporation are listed on anational securities exchange or regularly traded in amarket
mai ntai ned by oneor moremembersof anational or affiliated securitiesassociation. If theagreement
ceases to be effective for any reason, the board of directors may, if the agreement is contained or
referredtointhecorporation'sarticlesof incorporation or bylaws, adopt an amendment tothearticles
of incorporation or bylaws, without shareholder action, to delete the agreement and any references
toit.

Section 120. An agreement authorized by section 116 of this Act that limits the discretion or
powersof the board of directors shall relievethe directorsof, and impose upon the person or persons
in whom such discretion or powers are vested, liability for acts or omissions imposed by law on
directors to the extent that the discretion or powers of the directors are limited by the agreement.

Section 121. Theexistence or performance of an agreement authorized by section 116 of thisAct
is not a ground for imposing personal liability on any shareholder for the acts or debts of the
corporation evenif the agreement or its performancetreatsthe corporation asif it wereapartnership
or resultsinfailureto observethe corporate formalities otherwise applicableto the mattersgoverned

by the agreement.
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Section 122. Incorporators or subscribers for shares may act as shareholders with respect to an
agreement authorized by section 116 of this Act if no shares have been issued when the agreement
is made.

Section 123. Terms used in sections 124 to 135, inclusive, of this Act mean:

(1) "Derivativeproceeding,” acivil suitintheright of adomestic corporationor, to the extent

provided in section 135 of this Act, in the right of aforeign corporation;

(2)  "Shareholder," includesabeneficial owner whose sharesare held inavoting trust or held
by a nominee on the beneficial owner’ s behalf.

Section 124. No shareholder may commence or maintain a derivative proceeding unless the

shareholder:

(1) Wasashareholder of the corporation at the time of the act or omission complained of or
became a shareholder through transfer by operation of law from one who was a
shareholder at that time; and

(2) Fairly and adequately represents the interests of the corporation in enforcing the right of
the corporation.

Section 125. No shareholder may commence a derivative proceeding until:

(1) A written demand has been made upon the corporation to take suitable action; and

(2)  Ninety days have expired from the date the demand was made unless the sharehol der has
earlier been notified that the demand has been rejected by the corporation or unless
irreparable injury to the corporation would result by waiting for the expiration of the
ninety-day period.

Section 126. If the corporation commences an inquiry into the allegations made in the demand

or complaint, the court may stay any derivative proceeding for such period as the court deems

appropriate.
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Section 127. A derivative proceeding shall be dismissed by the court on motion by the
corporation if one of the groups specified in sections 128 or 132 of this Act has determined in good
faith after conducting areasonabl einquiry uponwhichitsconclusionsare based that the maintenance
of the derivative proceeding is not in the best interests of the corporation.

Section 128. Unless a panel is appointed pursuant to section 132 of this Act, the determination
in section 127 of this Act shall be made by:

(1) A majority vote of independent directors present at a meeting of the board of directorsif

the independent directors constitute a quorum; or

(20 A magjority voteof acommittee consi sting of two or moreindependent directorsappointed

by majority vote of independent directors present at a meeting of the board of directors,
whether or not such independent directors constituted a quorum.

Section 129. None of the following is, by itself, cause for a director to be considered not
independent for purposes of sections 127 to 132, inclusive, of this Act:

(1) Thenomination or election of thedirector by personswho aredefendantsinthederivative

proceeding or against whom action is demanded;

(2) The naming of the director as a defendant in the derivative proceeding or as a person

against whom action is demanded; or

(3 Theapproval by the director of the act being challenged in the derivative proceeding or

demand if the act resulted in no personal benefit to the director.

Section 130. If a derivative proceeding is commenced after a determination has been made
rejecting ademand by a sharehol der, the complaint shall allege with particularity facts establishing
either (1) that amajority of the board of directorsdid not consist of independent directors at thetime
the determination was made, or (2) that the requirements of section 127 of this Act have not been

met.
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Section 131. If amajority of the board of directors does not consist of independent directors at
the time the determination is made, the corporation shall have the burden of proving that the
requirements of section 127 of thisAct have been met. If amajority of the board of directorsconsists
of independent directorsat thetimethe determinationismade, the plaintiff hasthe burden of proving
that the requirements of section 127 of this Act have not been met.

Section 132. The court may appoint a panel of one or more independent persons upon motion
by the corporation to make a determination whether the maintenance of the derivative proceeding
isin the best interests of the corporation. In such case, the plaintiff has the burden of proving that
the requirements of section 127 of this Act have not been met.

Section 133. A derivative proceeding may not be discontinued or settled without the court's
approval. If the court determines that a proposed discontinuance or settlement will substantially
affect the interests of the corporation's shareholders or aclass of shareholders, the court shall direct
that notice be given to the shareholders affected.

Section 134. On termination of the derivative proceeding the court may:

(1)  Order the corporation to pay the plaintiff's reasonable expenses, including counsel fees,
incurred in the proceeding if it finds that the proceeding has resulted in a substantial
benefit to the corporation;

(2)  Order the plaintiff to pay any defendant's reasonable expenses. including counsel fees,
incurred in defending the proceeding if it finds that the proceeding was commenced or
maintained without reasonable cause or for an improper purpose; or

(3) Order a party to pay an opposing party's reasonable expenses, including counsel fees,
incurred because of the filing of a pleading, motion or other paper, if it finds that the
pleading, motion, or other paper was not well grounded in fact, after reasonable inquiry,

or warranted by existing law or agood faith argument for the extension, modification, or
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reversal of existing law and wasinterposed for an improper purpose, such asto harassor
cause unnecessary delay or needless increase in the cost of litigation.

Section 135. In any derivative proceeding in the right of a foreign corporation, the matters
covered by sections 123 to 135, inclusive, of this Act shall be governed by the laws of the
jurisdiction of incorporation of the foreign corporation except for sections 126, 133, and 134 of this
Act.

Section 136. Except as provided in sections 116 to 122, inclusive, of this Act, each corporation
must have aboard of directors. All corporate powers shall be exercised by or under the authority of,
and the business and affairs of the corporation managed by or under the direction of, its board of
directors, subject to any limitation set forth in the articles of incorporation or in an agreement
authorized under section 116 of this Act.

Section 137. The articles of incorporation or bylaws may prescribe qualifications for directors.
A director need not be aresident of this state or a shareholder of the corporation unlessthe articles
of incorporation or bylaws so prescribe.

Section 138. A board of directors must consist of one or more individuals, with the number
specified in or fixed in accordance with the articles of incorporation or bylaws. The number of
directors may be increased or decreased from time to time by amendment to, or in the manner
provided in, the articles of incorporation or the bylaws. Directors are elected at the first annual
shareholders meeting and at each annual meeting thereafter unless their terms are staggered under
section 141 of this Act.

Section 139. If thearticles of incorporation authorize dividing the sharesinto classes, thearticles
may al so authorizethe election of all or aspecified number of directorsby the holders of oneor more
authorized classes of shares. A class of shares entitled to elect one or more directorsis a separate

voting group for purposes of the election of directors.
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Section 140. The terms of the initial directors of a corporation expire at the first shareholders
meeting at which directors are elected. The term of any other director expires at the next annual
shareholders meeting following the director's el ection unlessthe terms of thedirectorsare staggered
under section 141 of thisAct. A decrease in the number of directors does not shorten an incumbent
director's term. The term of a director elected to fill a vacancy expires at the next shareholders
meeting at which directors are elected. Despite the expiration of a director's term, a director
continuesto serve until asuccessor iselected and qualifiesor until thereisadecreasein the number
of directors.

Section 141. The articles of incorporation may provide for staggering the terms of directors by
dividing the total number of directorsinto two or three groups, with each group containing as close
to one-half or one-third of thetotal aspossible. In that event, theterms of directorsin thefirst group
expire at the first annual shareholders meeting after their election, the terms of the second group
expire at the second annual shareholders meeting after their election, and the terms of the third
group, if any, expire at the third annual shareholders meeting after their election. At each annual
shareholders meeting held thereafter, directors shall be chosenfor aterm of two yearsor threeyears,
as the case may be, to succeed those whose terms expire.

Section 142. A director may resign at any time by delivering written notice to the board of
directors, or its chair, or to the corporation. A resignation is effective when the notice is delivered
unless the notice specifies alater effective date.

Section 143. The shareholders may remove one or more directors, with or without cause, unless
the articles of incorporation provide that directors may be removed only for cause. If adirector is
elected by avoting group of shareholders, only the shareholders of that voting group may participate
in the vote to remove that director.

If cumulative voting is authorized, a director may not be removed if the number of votes
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sufficient to elect that director under cumulative voting is voted against removal. If cumulative
voting is not authorized, adirector may be removed only if the number of votes cast to remove that
director exceeds the number of votes cast not to remove that director.

A director may be removed by the shareholders only at a meeting called for the purpose of
removing that director and the meeting notice must state that the purpose, or one of the purposes,
of the meeting isremoval of the director.

Section 144. The circuit court of the county where acorporation's principal office, or, if nonein
this state, its registered office, islocated may remove a director of the corporation from officein a
proceeding commenced by or in the right of the corporation if the court finds that (1) the director
engaged in fraudulent conduct with respect to the corporation or its shareholders, grossly abused the
position of director, or intentionally inflicted harm on the corporation; and (2) considering the
director'scourse of conduct and theinadequacy of other available remedies, removal would beinthe
best interest of the corporation.

A shareholder proceeding on behalf of the corporation under this section shall comply with all
of the requirements of sections 123 to 135, inclusive, of this Act, except subdivision (1) of section
124 of this Act.

The court, in addition to removing the director, may bar the director from reelection for aperiod
prescribed by the court. Nothing in this section limitsthe equitable powers of the court to order other
relief.

Section 145. Unless the articles of incorporation provide otherwise, if a vacancy occurs on a
board of directors, including a vacancy resulting from an increase in the number of directors:

(1)  The shareholders may fill the vacancy;

(2)  Theboard of directors may fill the vacancy; or

(3 If thedirectorsremaining in office constitute fewer than aquorum of the board, they may
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fill the vacancy by the affirmative vote of a majority of al the directors remaining in
office.

If the vacant office was held by a director elected by a voting group of shareholders, only the
holders of shares of that voting group are entitled to vote to fill the vacancy if it is filled by the
sharehol ders.

A vacancy that will occur at a specific later date, by reason of aresignation effective at a later
date under section 142 of this Act or otherwise, may befilled before the vacancy occurs but the new
director may not take office until the vacancy occurs.

Section 146. Unless the articles of incorporation or bylaws provide otherwise, the board of
directors may fix the compensation of directors.

Section 147. The board of directors may hold regular or special meetingsin or out of this state.
Unlessthe articles of incorporation or bylaws provide otherwise, the board of directors may permit
any or al directorsto participate in aregular or special meeting by, or conduct the meeting through
theuseof, any meansof communication by whichall directors participating may simultaneously hear
each other during the meeting. A director participating in a meeting by this means is deemed to be
present in person at the meeting.

Section 148. Except to the extent that the articles of incorporation or bylaws require that action
by the board of directors be taken at a meeting, action required or permitted by this Act to be taken
by the board of directors may be taken without ameeting if each director signs a consent describing
the action to be taken and deliversit to the corporation.

Action taken under this section is the act of the board of directors when one or more consents
signed by all the directors are delivered to the corporation. The consent may specify the time at
which the action taken thereunder is to be effective. A director's consent may be withdrawn by a

revocation signed by thedirector and delivered to the corporation prior to delivery to the corporation
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of unrevoked written consents signed by al the directors.

A consent signed under this section has the effect of action taken at a meeting of the board of
directors and may be described as such in any document.

Section 149. Unlessthe articles of incorporation or bylaws provide otherwise, regular meetings
of the board of directors may be held without notice of the date, time, place, or purpose of the
meeting.

Unless the articles of incorporation or bylaws provide for alonger or shorter period, specia
meetings of the board of directors must be preceded by at |east two days' notice of the date, time, and
place of the meeting. The notice need not describe the purpose of the special meeting unlessrequired
by the articles of incorporation or bylaws.

Section 150. A director may waive any notice required by this Act, the articles of incorporation,
or bylaws before or after the date and time stated in the notice. Except as provided by this section,
thewaiver must beinwriting, signed by thedirector entitled to the notice, and filed with the minutes
or corporate records.

A director's attendance at or participation in ameeting waives any required noticeto the director
of the meeting unlessthe director at the beginning of the meeting, or promptly upon arrival, objects
to holding the meeting or transacting business at the meeting and does not thereafter vote for or
assent to action taken at the meeting.

Section 151. Unless the articles of incorporation or bylaws require a greater number or unless
otherwise specifically provided in this Act, a quorum of aboard of directors consists of:

(1) A maority of the fixed number of directorsif the corporation has afixed board size; or

(20 A maority of the number of directors prescribed, or if no number is prescribed the

number in officeimmediately beforethe meeting begins, if the corporation hasavariable-

range size board.
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Thearticlesof incorporation or bylaws may authorize aquorum of aboard of directorsto consist
of no fewer than one-third of the fixed or prescribed number of directors determined under this
section. If aquorum is present when a vote is taken, the affirmative vote of a majority of directors
present is the act of the board of directors unlessthe articles of incorporation or bylaws require the
vote of agreater number of directors.

Section 152. A director who is present at a meeting of the board of directors or acommittee of
the board of directors when corporate action istaken is deemed to have assented to the action taken
unless:

(1) Thedirector objectsat the beginning of the meeting, or promptly upon arrival, to holding

it or transacting business at the meeting;

(2) Thedirector'sdissent or abstention from the action taken is entered in the minutes of the

meeting; or

(3 Thedirector deliverswritten notice of dissent or abstention to the presiding officer of the

meeting before its adjournment or to the corporation immediately after adjournment of
the meeting.

Theright of dissent or abstention is not available to a director who votesin favor of the action
taken.

Section 153. Unless this Act, the articles of incorporation, or the bylaws provide otherwise, a
board of directors may create one or more committees and appoint one or more members of the
board of directors to serve on any such committee. Unless the provisions of this Act otherwise
provides, the creation of a committee and appointment of members to it must be approved by the
greater of amajority of all the directorsin office when the action istaken or the number of directors
required by the articles of incorporation or bylaws to take action under section 152 of this Act.

Sections 147 to 152, inclusive, of this Act apply both to committees of the board and to their
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members.

Section 154. To the extent specified by the board of directors or in the articles of incorporation
or bylaws, each committee may exercise the powers of the board of directors under section 136 of
this Act. However, acommittee may not:

(1) Authorize or approve distributions, except according to a formula or method, or within

limits, prescribed by the board of directors;

(2) Approve or propose to shareholders action that this Act requires be approved by

sharehol ders,

(3  Fill vacanciesonthe board of directorsor, subject to section 156 of thisAct, on any of its

committees; or

(4)  Adopt, amend, or repeal bylaws.

Section 155. The creation of, del egation of authority to, or action by, acommittee does not alone
constitute compliance by adirector with the standards of conduct described in sections 157 and 158
of thisAct.

Section 156. The board of directors may appoint one or more directors as aternate members of
any committee to replace any absent or disqualified member during the member's absence or
disqualification. Unless the articles of incorporation or the bylaws or the resolution creating the
committee provide otherwise, in the event of the absence or disqualification of a member of a
committee, the member or members present at any meeting and not disqualified from voting,
unanimously, may appoint another director to act in place of the absent or disqualified member.

Section 157. Each member of the board of directors, when discharging the duties of a director,
shall act in good faith and in amanner the director reasonably believesto bein the best interests of
the corporation. The membersof the board of directors or acommittee of the board, when becoming

informed in connection with their decision-making function or devoting attention to their oversight
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function, shall discharge their dutieswith the care that a person in alike position would reasonably
believe appropriate under similar circumstances.

Section 158. In discharging board or committee duties, adirector, who does not have knowledge
that makes reliance unwarranted, is entitled to rely on the performance by any of the persons
specified in subdivision (1) or subdivision (3) to whom the board may have delegated, formally or
informally by course of conduct, the authority or duty to perform one or more of the board's
functions that are delegable under applicable law.

In discharging board or committee duties, adirector, who does not have knowledge that makes
reliance unwarranted, is entitled to rely on information, opinions, reports, or statements, including
financial statements and other financial data, prepared or presented by any of the following persons
specified in subdivisions (1) to (3), inclusive.

A director is entitled to rely, in accordance with this section, on:

(1) One or more officers or employees of the corporation whom the director reasonably
believes to be reliable and competent in the functions performed or the information,
opinions, reports, or statements provided;

(2) Legal counsel, public accountants, or other persons retained by the corporation as to
matters involving skills or expertise the director reasonably believes are matters within
the particular person's professional or expert competence or as to which the particular
person merits confidence; or

(3 A committeeof theboard of directorsof which thedirector isnot amember if thedirector
reasonably believes the committee merits confidence.

Section 159. A director isnot liableto the corporation or its shareholdersfor any decision to take

or not to take action, or any failureto take any action, asadirector, unlessthe party asserting liability

in a proceeding establishes that:
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(1) Anyprovisioninthearticlesof incorporation authorized by subdivision (4) of section 29

of thisAct or the protection afforded by sections 184 and 185 of this Act for action taken

in compliance with sections 186 to 189, inclusive, of this Act or sections 190 to 193,

inclusive of this Act, if interposed as a bar to the proceeding by the director, does not

preclude liability; and

(2)  Thechallenged conduct consisted or was the result of:

(@
(b)

(©)

(d)

SB No. 70

Action not in good faith; or

A decision:

(1)  Which the director did not reasonably believe to be in the best interests of
the corporation; or

(i)  As to which the director was not informed to an extent the director
reasonably believed appropriate in the circumstances; or

A lack of objectivity due to the director's familial, financial, or business

relationship with, or alack of independence due to the director's domination or

control by, another person having a material interest in the challenged conduct:

(1)  Which relationship or which domination or control could reasonably be
expected to have affected the director's judgment respecting the challenged
conduct in amanner adverse to the corporation; and

(i)  After a reasonable expectation to such effect has been established, the
director has not established that the challenged conduct was reasonably
believed by the director to be in the best interests of the corporation; or

A sustained failure of the director to devote attention to ongoing oversight of the

business and affairs of the corporation, or afailure to devote timely attention, by

making, or causing to be made, appropriate inquiry, when particular facts and

Page 63



circumstances of significant concern materialize that would alert a reasonably
attentive director to the need therefor; or

(e)  Receipt of afinancial benefit to which the director was not entitled or any other
breach of the director's duties to deal fairly with the corporation and its

shareholdersthat is actionable under applicable law.

Section 160. The party seeking to hold the director liable:

D

(2)

3

For money damages, also has the burden of establishing that:

(8 Harmto the corporation or its shareholders has been suffered; and

(b)  The harm suffered was proximately caused by the director's challenged conduct;
or

For other money payment under a legal remedy, such as compensation for the

unauthorized use of corporate assets, a so has whatever persuasion burden may be called

for to establish that the payment sought is appropriate in the circumstances; or

For other money payment under an equitable remedy, such as profit recovery by or

disgorgement to the corporation, also has whatever persuasion burden may be called for

to establish that the equitable remedy sought is appropriate in the circumstances.

Section 161. Nothing contained in sections 159 and 160 of this Act:

D

(2)

3

In any instance where fairness is at issue, such as consideration of the fairness of a
transaction to the corporation under subdivision (3) of section 185 of thisAct, altersthe
burden of proving the fact or lack of fairness otherwise applicable;

Altersthe fact or lack of liability of adirector under another section of this Act, such as
the provisionsgoverning the consequences of an unlawful distribution under sections 162
and 163 of this Act, or atransactional interest under sections 184 and 185 of this Act; or

Affectsany rightstowhich the corporation or ashareholder may beentitled under another
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statute of this state or the United States.

Section 162. A director who votes for or assents to a distribution in excess of what may be
authorized and made pursuant to section 80 or 326 of thisAct is personally liableto the corporation
for the amount of the distribution that exceeds what could have been distributed without violating
section 80 or 326 of thisAct if the party asserting liability establishesthat when taking the action the
director did not comply with sections 157 and 158 of this Act. A proceeding to enforce the liability
of adirector under this section is barred unlessit is commenced within two years after the date:

(1)  Onwhich the effect of the distribution was measured under section 82 or 84 of this Act;

(2)  As of which the violation of section 80 of this Act occurred as the consegquence of

disregard of arestriction in the articles of incorporation; or

(3)  On which the distribution of assets to shareholders under section 326 of this Act was

made.
Section 163. A director held liable under section 162 of this Act for an unlawful distribution is
entitled to:
(1)  Contributionfrom every other director who could be held liable under section 162 of this
Act for the unlawful distribution; and

(2)  Recoupment from each shareholder of the pro-rata portion of the amount of the unlawful
distribution the sharehol der accepted, knowing the distribution was made in violation of
section 80 or 326 of this Act.

A proceeding to enforce contribution or recoupment under this section is barred unless it is
commenced within one year after the liability of the claimant has been finally adjudicated under
section 162 of this Act.

Section 164. A corporation has the officers described in its bylaws or appointed by the board of

directors in accordance with the bylaws. The board of directors may elect individualsto fill one or
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more offices of the corporation. An officer may appoint one or more officers if authorized by the
bylaws or the board of directors. The bylaws or the board of directors shall assign to one of the
officersresponsibility for preparing the minutes of the directors and shareholders meetings and for
mai ntai ning and authenticating the records of the corporation required to be kept under sections 371
and 372 of this Act. The same individual may ssimultaneously hold more than one office in a
corporation.

Section 165. Each officer has the authority, and shall perform the duties, set forth in the bylaws
or, to the extent consistent with the bylaws, the duties prescribed by the board of directors or by
direction of an officer authorized by the board of directorsto prescribe the duties of other officers.

Section 166. An officer, when performing in such capacity, shall act:

(1) Ingood faith;

(2)  With the care that a person in a like position would reasonably exercise under similar
circumstances; and

(3) Inamanner the officer reasonably believesto be in the best interests of the corporation.

Section 167. In discharging those duties, an officer, who does not have knowledge that makes
reliance unwarranted, is entitled to rely on:

(1) The performance of properly delegated responsibilities by one or more employees of the
corporation whom the officer reasonably believes to be reliable and competent in
performing the responsibilities delegated; or

(2) Information, opinions, reports, or statements, including financial statements and other
financial data, prepared or presented by one or more employees of the corporation whom
the officer reasonably believes to be reliable and competent in the matters presented or
by legal counsel, public accountants, or other persons retained by the corporation as to

mattersinvolving skillsor expertisethe officer reasonably believes are matterswithin the
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particular person's professional or expert competence or asto which the particul ar person
merits confidence.

Section 168. An officer isnot liableto the corporation or its shareholdersfor any decision to take
or not to take action, or any failure to take any action, as an officer, if the duties of the office are
performed in compliance with sections 166 and 167 of this Act. Whether an officer who does not
comply with this section is liable depends in such instance on applicable law, including those
principles of sections 159 to 161, inclusive, of this Act that have relevance.

Section 169. An officer may resign at any time by delivering notice to the corporation. A
resignation is effective when the noticeis delivered unless the notice specifiesalater effectivetime.
If aresignation is made effective at alater time and the board or the appointing officer accepts the
future effective time, the board or the appointing officer may fill the pending vacancy before the
effective timeif the board or the appointing officer provides that the successor does not take office
until the effective time.

An officer may be removed at any time with or without cause by the board of directors; the
officer who appointed such officer, unless the bylaws or the board of directors provide otherwise;
or any other officer if authorized by the bylaws or the board of directors.

In this section, the term, appointing officer, means the officer, including any successor to that
officer, who appointed the officer resigning or being removed.

Section 170. The appointment of an officer does not itself create contract rights. An officer's
remova does not affect the officer's contract rights, if any, with the corporation. An officer's
resignation does not affect the corporation's contract rights, if any, with the officer.

Section 171. Terms used in sections 171 to 182, inclusive, of this Act, mean:

(1) "Corporation," includes any domestic or foreign predecessor entity of acorporationin a

merger;
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(2)

3

(4)
()

(6)

"Director” or "officer,” an individual who is or was adirector or officer, respectively, of
acorporation or who, while a director or officer of the corporation, is or was serving at
the corporation’s request as a director, officer, partner, trustee, employee, or agent of
another domestic or foreign corporation, partnership, joint venture, trust, empl oyee benefit
plan, or other entity. A director or officer is considered to be serving an employee benefit
plan at the corporation's request if any dutiesto the corporation aso impose duties on, or
otherwise involve services by, the director or officer to the plan or to participants in or
beneficiaries of the plan. The term, director or officer, includes, unless the context
requires otherwise, the estate or personal representative of a director or officer;
"Disinterested director," adirector who, at the time of avote referred to in section 176 of
this Act or avote or selection referred to in section 179 of this Act, is not a party to the
proceeding, or an individual having a familia, financial, professiona or employment
relationship with the director whose indemnification or advance for expenses is the
subject of the decision being made, which relationship would, in the circumstances,
reasonably be expected to exert an influence on the director's judgment when voting on
the decision being made;

"Expenses,” includes counsel fees,

"Liability," theobligationto pay ajudgment, settlement, penalty, fine, including an excise
tax assessed with respect to an employee benefit plan, or reasonable expenses incurred
with respect to a proceeding;

"Official capacity,” when used with respect to a director, the office of director in a
corporation; and when used with respect to an officer, as contemplated in section 179 of
thisAct, the officein acorporation held by the officer. Official capacity doesnot include

service for any other domestic or foreign corporation or any partnership, joint venture,
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trust, employee benefit plan, or other entity;

(7)  "Party," anindividual whowas, is, or isthreatened to be made, adefendant or respondent
in aproceeding;

(8) "Proceeding," any threatened, pending, or completed action, suit, or proceeding, whether
civil, crimina, administrative, arbitrative, or investigative and whether formal or
informal.

Section 172. Except as otherwise provided in section 173 of this Act, a corporation may
indemnify a director who is a party to a proceeding by reason of being a director, against liability
incurred in the proceeding if the director:

(1) Actedingood faith; and

(2) Reasonably believed:

(& Inthe case of conduct in an official capacity, that the conduct was in the best
interests of the corporation; and

(b) Inal other cases, that the conduct was at least not opposed to the best interests of
the corporation; and

(3 Inthe case of any criminal proceeding, had no reasonable cause to believe the conduct
was unlawful.

A corporation may also, except as provided in section 173 of this Act, indemnify adirector who
is a party to a proceeding against liability incurred in the proceeding if the director engaged in
conduct for which broader indemnification has been made permissible or obligatory under a
provision of the articles of incorporation, as authorized by subdivision (5) of section 29 of this Act.

A director's conduct with respect to an employee benefit plan for a purpose the director
reasonably believed to be in the interests of the participantsin, and the beneficiaries of, the planis

conduct that satisfies the requirement of subsection (2)(b).
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The termination of a proceeding by judgment, order, settlement, or conviction, or upon aplea
of nolo contendere or its equivalent, isnot, of itself, determinative that the director did not meet the
relevant standard of conduct described in this section.

Section 173. Unless ordered by a court under subdivision (3) of section 177 of this Act, a
corporation may not indemnify a director:

(1) In connection with a proceeding by or in the right of the corporation, except for
reasonabl e expenses incurred in connection with the proceeding if it is determined that
the director has met the relevant standard of conduct under section 172 of this Act; or

(2)  In connection with any proceeding with respect to conduct for which the director was
adjudged liable on the basis that the director received a financia benefit to which the
director wasnot entitled, whether or notinvolving actioninthedirector'sofficial capacity.

Section 174. A corporation shall indemnify adirector who waswholly successful, on the merits
or otherwise, in the defense of any proceeding to which the director was a party by reason of being
a director of the corporation, against reasonable expenses incurred in connection with the
proceeding.

Section 175. A corporation may, before final disposition of a proceeding, advance fundsto pay
for or reimburse the reasonable expenses incurred by a director who is a party to a proceeding by
reasons of being adirector if the director delivers to the corporation:

(1) A written affirmation of the director's good faith belief that the director has met the
relevant standard of conduct described in section 172 of this Act or that the proceeding
involves conduct for which liability has been eliminated under aprovision of the articles
of incorporation as authorized by subdivision (4) of section 29 of this Act; and

(2) The director's written undertaking to repay any funds advanced if the director is not

entitled to mandatory indemnification under section 174 of this Act and it is ultimately
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determined under section 177 or section 178 of this Act that the director has not met the

relevant standard of conduct described in section 172 of this Act.

The undertaking required by subdivision (2) must be an unlimited general obligation of the
director but need not be secured and may be accepted without referenceto thefinancia ability of the
director to make repayment.

Section 176. Authorizations under section 175 of this Act shall be made:

(1) By theboard of directors:

(@ If there are two or more disinterested directors, by a majority vote of all the
disinterested directors, a mgjority of whom shall for such purpose constitute a
guorum, or by a mgority of the members of a committee of two or more
disinterested directors appointed by such avote; or

(b)  If there arefewer than two disinterested directors, by the vote necessary for action
by the board in accordance with section 151 of this Act, in which authorization
directors who do not qualify as disinterested directors may participate; or

(2) By theshareholders, but shares owned by or voted under the control of adirector who at

the time does not quaify as a disinterested director may not be voted, on the

authorization.

Section 177. A director who is a party to a proceeding by reason of being a director may apply
for indemnification or an advance for expensesto the court conducting the proceeding or to another
court of competent jurisdiction. After receipt of an application and after giving any notice it
considers necessary, the court shall:

(1)  Order indemnification if the court determines that the director is entitled to mandatory

indemnification under section 174 of this Act;

(2)  Order indemnification or advance for expenses if the court determines that the director
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isentitled to indemnification or advance for expenses pursuant to aprovision authorized
by section 181 of this Act; or

(3  Order indemnification or advance for expensesif the court determines, in view of all the

relevant circumstances, that it isfair and reasonable to:

(@  Indemnify the director, or

(b)  Advance expenses to the director, even if the director has not met the relevant
standard of conduct set forth in section 172 of this Act, failed to comply with
sections 175 and 176 of this Act, or was adjudged liable in a proceeding referred
to in subdivision (1) or (2) of section 173 of this Act, but if the director was
adjudged so liable the indemnification is limited to reasonable expenses incurred
in connection with the proceeding.

If the court determines that the director is entitled to indemnification under subdivision (1) or
to indemnification or advance for expenses under subdivision (2), the court shall also order the
corporation to pay the director's reasonable expenses incurred in connection with obtaining court-
ordered indemnification or advancefor expenses. If the court determinesthat the director isentitled
to indemnification or advance for expenses under subdivision (3), the court may aso order the
corporation to pay the director's reasonable expenses to obtain court-ordered indemnification or
advance for expenses.

Section 178. A corporation may not indemnify adirector under sections 172 and 173 of thisAct
unlessauthorized for aspecific proceeding after adetermination hasbeen madethat indemnification
of the director is permissible because the director has met the relevant standard of conduct set forth
in section 172 of this Act.

The determination shall be made:

(1) If there are two or more disinterested directors, by the board of directors by a majority
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(2)

3

voteof all thedisinterested directors, amajority of whom shall for such purpose constitute

aquorum, or by amajority of the members of acommittee of two or more disinterested

directors appointed by such avote;

By special legal counsel:

(@  Selected in the manner prescribed in subdivision (1); or

(b) If there are fewer than two disinterested directors, selected by the board of
directors, in which selection directorswho do not qualify as disinterested directors
may participate; or

By the shareholders, but shares owned by or voted under the control of a director who at

the time does not qualify as a disinterested director may not be voted, on the

determination.

Authorization of indemnification shall be made in the same manner as the determination that

indemnification ispermissible. However, if there are fewer than two disinterested directorsor if the

determination is made by special legal counsel, authorization of indemnification shall be made by

those entitled under subsection (2)(b) to select special legal counsel.

Section 179. A corporation may indemnify and advance expenses under sections 171 to 182,

inclusive, of this Act to an officer of the corporation who is a party to a proceeding by reason of

being an officer of the corporation:

D
(2)

To the same extent as a director; and

If the officer is not also a director, to such further extent as may be provided by the
articles of incorporation, the bylaws, a resolution of the board of directors, or contract
except for:

(&  Liability in connection with aproceeding by or in theright of the corporation other

than for reasonable expenses incurred in connection with the proceeding; or
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(b)  Liability arising out of conduct that constitutes:
() Receipt of afinancial benefit to which the officer is not entitled;
(i)  Anintentiona infliction of harm on the corporation or the shareholders; or
(i)  Anintentional violation of criminal law.

The provisions of subdivision (2) apply to an officer who isaso adirector if the basison which
the officer is made a party to the proceeding is an act or omission solely as an officer.

An officer of acorporation who isnot also adirector is entitled to mandatory indemnification
under section 174 of this Act, and may apply to a court under section 177 of this Act for
indemnification or an advance for expenses, in each case to the same extent to which adirector may
be entitled to indemnification or advance for expenses under those provisions.

Section 180. A corporation may purchase and maintaininsurance on behalf of anindividual who
isadirector or officer of the corporation, or who, whileadirector or officer of the corporation, serves
at the corporation's request as a director, officer, partner, trustee, employee, or agent of another
domestic or foreign corporation, partnership, joint venture, trust, employee benefit plan, or other
entity, against liability asserted against or incurred by theindividual in that capacity or arising from
the individua's status as a director or officer, whether or not the corporation would have power to
indemnify or advance expensesto thedirector of officer against the sameliability under sections171
to 182, inclusive, of this Act.

Section 181. A corporation may, by a provision in its articles of incorporation or bylawsor in
aresolution adopted or a contract approved by its board of directors or shareholders, obligate itself
in advance of the act or omission giving rise to a proceeding to provide indemnification in
accordancewith sections 172 and 173 of this Act or advance fundsto pay for or reimburse expenses
in accordance with sections 175 and 176 of thisAct. Any such obligatory provision shall be deemed

to satisfy therequirementsfor authorization referred toin sections 176 and 178 of thisAct. Any such
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provision that obligates the corporation to provide indemnification to the fullest extent permitted by
law shall be deemed to obligate the corporation to advance funds to pay for or reimburse expenses
in accordance with sections 175 and 176 of thisAct to the fullest extent permitted by law, unlessthe
provision specifically provides otherwise.

Any provision pursuant to this section does not obligate the corporation to indemnify or advance
expensesto adirector of apredecessor of the corporation, pertaining to conduct with respect to the
predecessor, unless otherwise specifically provided. Any provision for indemnification or advance
for expenses in the articles of incorporation, bylaws, or a resolution of the board of directors or
shareholdersof apredecessor of the corporationin amerger or inacontract to which the predecessor
isaparty, existing at the time the merger takes effect, isgoverned by subdivision (4) of section 265
of thisAct.

A corporation may, by a provision in its articles of incorporation, limit any of the rights to
indemnification or advance for expenses created by or pursuant to sections 171 to 182, inclusive, of
this Act. The provisions of sections 171 to 182, inclusive, of this Act do not limit a corporation’s
power to pay or reimburse expenses incurred by a director or an officer in connection with an
appearance as awitness in a proceeding if the director or officer is not a party.

The provisions of sections 171 to 182, inclusive, of this Act do not limit a corporation's power
to indemnify, advance expensesto, or provide or maintain insurance on behalf of, an employee or
agent.

Section 182. A corporation may provideindemnification or advance expensesto adirector or an
officer only as permitted by sections 171 to 182, inclusive, of this Act.

Section 183. Terms used in sections 183 to 193, inclusive, of this Act mean:

(1) "Conflicting interest,” with respect to a corporation, the interest a director of the

corporation has respecting a transaction effected or proposed to be effected by the
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corporation, or by a subsidiary of the corporation or any other entity in which the

corporation has a controlling interest, if:

(&  Whether or not the transaction is brought before the board of directors of the
corporation for action, the director knows at the time of commitment that the
director or arelated person isaparty to the transaction or hasabeneficial financial
interest in or so closely linked to the transaction and of such financial significance
to the director or arelated person that the interest would reasonably be expected
to exert an influence on the director's judgment if the director were called upon to
vote on the transaction; or

(b) The transaction is brought, or is of such character and significance to the
corporation that it would in the normal course be brought, before the board of
directors of the corporation for action, and the director knows at the time of
commitment that any of the following personsis either a party to the transaction
or has a beneficial financial interest in or so closely linked to the transaction and
of such financial significance to the person that the interest would reasonably be
expected to exert aninfluence onthe director'sjudgment if the director were called
upon to vote on the transaction: (i) an entity, other than the corporation, of which
the director is a director, general partner, agent, or employee; (ii) a person that
controlsone or more of theentities specifiedin (i) or an entity that iscontrolled by,
or isunder common control with, one or more of theentitiesspecifiedin (i); or (iii)
an individual who is a general partner, principal, or employer of the director;

(2)  "Director's conflicting interest transaction,” with respect to a corporation, a transaction
effected or proposed to be effected by the corporation, or by a subsidiary of the

corporation or any other entity in which the corporation has a controlling interest,
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respecting which adirector of the corporation has a conflicting interest;

(3 "Related person,” of a director: (i) the spouse, or a parent or sibling thereof, of the
director, or achild, grandchild, sibling, parent, or spouse of any thereof, of the director,
or an individual having the same home as the director, or atrust or estate of which an
individual specified in this definition is a substantial beneficiary; or (ii) atrust, estate,
incompetent, conservatee, or minor of which the director isafiduciary;

(49) "Required disclosure,” disclosure by the director who has a conflicting interest of (i) the
existence and nature of the conflicting interest, and (ii) al facts known to the director
respecting the subject matter of the transaction that an ordinarily prudent person would
reasonably believe to be material to ajudgment about whether or not to proceed with the
transaction;

(5 "Time of commitment,” respecting a transaction, the time when the transaction is
consummated or, if made pursuant to contract, the time when the corporation, or its
subsidiary or the entity in which it has a controlling interest, becomes contractually
obligated so that its unilateral withdrawal from the transaction would entail significant
loss, liability, or other damage.

Section 184. A transaction effected or proposed to be effected by a corporation, or by a
subsidiary of the corporation or any other entity in which the corporation has a controlling interest,
that is not adirector's conflicting interest transaction, may not be enjoined, set aside, or giveriseto
an award of damages or other sanctions, in aproceeding by a shareholder or by or in the right of the
corporation, because a director of the corporation, or any person with whom or which the director
has a personal, economic, or other association, has an interest in the transaction.

Section 185. A director's conflicting interest transaction may not be enjoined, set aside, or give

riseto an award of damages or other sanctions, in a proceeding by a shareholder or by or in theright
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of the corporation, because the director, or any person with whom or which the director has a
personal, economic, or other association, has an interest in the transaction, if:

(1) Directors action respecting the transaction was at any time taken in compliance with

sections 186 to 189, inclusive, of this Act;

(2)  Shareholders action respecting the transaction was at any time taken in compliance with

sections 190 to 193, inclusive of this Act; or

(3 The transaction, judged according to the circumstances at the time of commitment, is

established to have been fair to the corporation.

Section 186. Directors' action respecting a transaction is effective for purposes of subdivision
(1) of section 185 of this Act if the transaction received the affirmative vote of a majority, but no
fewer than two, of those qualified directors on the board of directors or on a duly empowered
committee of the board who voted on the transaction after either required disclosure to them, to the
extent the information was not known by them, or compliance with section 185 of this Act.
However, action by a committee is so effective only if:

(1)  All itsmembers are qualified directors; and

(2) Its members are either al the qualified directors on the board or are appointed by the

affirmative vote of amajority of the qualified directors on the board.

Section 187. If a director has a conflicting interest respecting a transaction, but neither the
director nor arelated person of the director specified in subsection (3)(i) of section 183 of thisAct
isaparty to thetransaction, and if the director has aduty under law or professional canon, or aduty
of confidentiality to another person, respecting information relating to the transaction such that the
director may not make the disclosure described in subsection (4)(ii) of section 183 of thisAct, then
disclosure is sufficient for purposes of section 186 of this Act if the director:

(1) Discloses to the directors voting on the transaction the existence and nature of the
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conflictinginterest and informsthem of the character and limitationsimposed by that duty
before their vote on the transaction; and

(2) Playsno part, directly or indirectly, in their deliberations or vote.

Section 188. A majority, but no fewer than two, of al the qualified directors on the board of
directors, or on the committee, constitutes a quorum for purposes of action that complies with
sections 186 and 187 of thisAct. Directors action that otherwise complieswith sections 186 and 187
of this Act is not affected by the presence or vote of adirector who is not aqualified director.

Section 189. For purposes of sections 186 and 187 of thisAct, theterm, qualified director means,
with respect to adirector's conflicting interest transaction, any director who does not have either a
conflicting interest respecting the transaction, or afamilial, financial, professional, or employment
relationship with a second director who does have a conflicting interest respecting the transaction,
which relationship would, in the circumstances, reasonably be expected to exert an influence on the
first director’ s judgment when voting on the transaction.

Section 190. Sharehol ders' action respecting atransactioniseffectivefor purposesof subdivision
(2) of section 185 of this Act if a maority of the votes entitled to be cast by the holders of all
qualified shares were cast in favor of the transaction after:

(1) Noticeto shareholders describing the director's conflicting interest transaction;

(2)  Provision of the information referred to in section 192 of this Act; and

(3) Required disclosure to the shareholders who voted on the transaction, to the extent the

information was not known by them.

For purposes of this section, the term, qualified shares, means any shares entitled to vote with
respect to the director's conflicting interest transaction except shares that, to the knowledge, before
thevote, of the secretary, or other officer or agent of the corporation authorized to tabul ate votes, are

beneficially owned, or the voting of whichiscontrolled, by adirector who hasaconflicting interest
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respecting the transaction or by arelated person of the director, or both.

Section 191. A mgjority of the votes entitled to be cast by the holders of al qualified shares
constitutes a quorum for purposes of action that complies with section 190 of this Act. Subject to
the provisionsof sections 192 and 193 of thisAct, shareholders' action that otherwise complieswith
section 190 of thisAct isnot affected by the presence of holders, or the voting, of sharesthat are not
qualified shares.

Section 192. For purposes of compliance with section 190 of this Act, a director who has a
conflicting interest respecting the transaction shall, before the shareholders vote, inform the
secretary, or other office or agent of the corporation authorized to tabul ate votes, of the number, and
the identity of persons holding or controlling the vote, of all shares that the director knows are
beneficially owned, or the voting of which is controlled, by the director or by arelated person of the
director, or both.

Section 193. If ashareholders vote does not comply with section 190 of this Act solely because
of afailure of adirector to comply with section 192 of this Act, and if the director establishes that
thedirector'sfailure did not determine and was not intended by the director to influence the outcome
of the vote, the court may, with or without further proceedings respecting subdivision (3) of section
185 of this Act, take such action respecting the transaction and the director, and give such effect, if
any, to the shareholders vote, as it considers appropriate in the circumstances.

Section 194. The provisions of sections 194 to 234, inclusive, of this Act may not be used to
effect a transaction that converts an insurance company organized on the mutual principle to one
organized on a stock-share basis.

Section 195. If adomestic or foreign business corporation or eligible entity is also governed by
specific statutes such as insurance, banking, public utilities, and savings and loan provisions, the

corporation or eligible entity cannot be a party to atransaction under sections 194 to 234, inclusive,
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of this Act without also complying with the requirements of such specific statutes.

Property held in trust or for charitable purposes under the laws of this state by a domestic or
foreign eligible entity may not, by any transaction under sections 194 to 234, inclusive, of this Act,
be diverted from the objects for which it was donated, granted, or devised, unless and until the
eligible entity obtains an order of the circuit court specifying the disposition of the property to the
extent required by and pursuant to § 55-9-4.

Section 196. A foreign business corporation may become a domestic business corporation only
if the domestication is permitted by the organic law of the foreign corporation.

Section 197. A domestic business corporation may become aforeign business corporationif the
domestication is permitted by the laws of the foreign jurisdiction. Regardless of whether the laws
of the foreign jurisdiction require the adoption of a plan of domestication, the domestication shall
be approved by the adoption by the corporation of a plan of domestication in the manner provided
in sections 196 to 214, inclusive, of this Act.

Section 198. The plan of domestication shall include:

(1) A statement of the jurisdiction in which the corporation is to be domesticated;

(2) Thetermsand conditions of the domestication;

(3 The manner and basis of reclassifying the shares of the corporation following its
domestication into shares or other securities, obligations, rightsto acquire shares or other
securities, cash, other property, or any combination of the foregoing; and

(4)  Anydesired amendmentsto the articles of incorporation of the corporation following its
domestication.

Section 199. The plan of domestication may also include a provision that the plan may be

amended prior to filing the document required by the laws of this state or the other jurisdiction to

consummate the domestication. However, subsequent to approval of the plan by the shareholders,
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the plan may not be amended to change:

D

(2)

3

The amount or kind of shares or other securities, obligations, rights to acquire shares or
other securities, cash, or other property to be received by the sharehol ders under the plan;
The articles of incorporation as they will be in effect immediately following the
domestication, except for changes permitted by section 230 of this Act or by comparable
provisions of the laws of the other jurisdiction; or

Any of the other terms or conditions of the plan if the change would adversely affect any

of the shareholdersin any material respect.

Section 200. Terms of a plan of domestication may be made dependent upon facts objectively

ascertainable outside the plan in accordance with sections 3 to 5, inclusive, of this Act.

Section 201. If any debt security, note or similar evidence of indebtednessfor money borrowed,

whether secured or unsecured, or acontract of any kind, issued, incurred, or executed by adomestic

business corporation before July 1, 2005, contains a provision applying to a merger of the

corporation and the document does not refer to a domestication of the corporation, the provisionis

deemed to apply to a domestication of the corporation until such time as the provision is amended

subsequent to that date.

Section 202. In the case of a domestication of a domestic business corporation in a foreign

jurisdiction:

(D
(2)

The plan of domestication must be adopted by the board of directors,

After adopting the plan of domestication the board of directors shall submit the plan to
the shareholders for their approval. The board of directors shall aso transmit to the
shareholders arecommendation that the shareholders approve the plan, unless the board
of directors makes a determination that because of conflicts of interest or other special

circumstances it should not make such a recommendation, in which case the board of
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3

(4)

()

(6)

directors shall transmit to the shareholders the basis for that determination;
The board of directors may condition its submission of the plan of domestication to the
shareholders on any basis;
If the approval of the shareholdersisto be given at ameeting, the corporation shall notify
each shareholder, whether or not entitled to vote, of the meeting of shareholdersat which
the plan of domestication isto be submitted for approval. The notice must state that the
purpose, or one of the purposes, of the meeting isto consider the plan and must contain
or be accompanied by a copy or summary of the plan. The notice shall include or be
accompanied by a copy of the articles of incorporation as they will be in effect
immediately after the domestication;
Unless the articles of incorporation, or the board of directors acting pursuant to
subdivision (3), requires a greater vote or a greater number of votes to be present,
approval of the plan of domestication requires the approval of the shareholders at a
meeting at which aquorum consisting of at |east amajority of the votes entitled to be cast
on the plan exists, and, if any class or series of shares is entitled to vote as a separate
group on the plan, the approval of each such separate voting group at ameeting at which
aquorum of the voting group consisting of at least a majority of the votes entitled to be
cast on the domestication by that voting group exists;

Separate voting by voting groupsis required by each class or series of shares that:

(@ Are to be reclassified under the plan of domestication into other securities,
obligations, rightsto acquire shares or other securities, cash, other property, or any
combination of the foregoing;

(b)  Would be entitled to vote as a separate group on a provision of the plan that, if

contained in a proposed amendment to articles of incorporation, would require
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action by separate voting groups under section 238 of this Act; or
(c) Isentitled under the articles of incorporation to vote as a voting group to approve
an amendment of the articles;

(7)  If any provision of the articles of incorporation, bylaws, or an agreement to which any of

the directors or shareholders are parties, adopted or entered into before July 1, 2005,
appliesto amerger of the corporation and that document does not refer to adomestication
of the corporation, the provision is deemed to apply to adomestication of the corporation
until such time as the provision is amended subsequent to that date.

Section 203. The articles of domestication shall either contain all of the provisions that section
28 of this Act requires to be set forth in articles of incorporation and any other desired provisions
that section 29 of this Act permitsto be included in articles of incorporation, or shall have attached
articles of incorporation. In either case, provisions that would not be required to be included in
restated articles of incorporation may be omitted.

Section 204. The articles of domestication shall be delivered to the Office of the Secretary of
State for filing, and shall take effect at the effective time provided in sections 9 and 10 of this Act.

Section 205. If the foreign corporation is authorized to transact business in this state under
sections 347 to 370, inclusive, of thisAct, itscertificate of authority shall be cancelled automatically
on the effective date of its domestication.

Section 206. Whenever adomesti ¢ busi ness corporation hasadopted and approved, inthe manner
required by sections 196 to 214, inclusive, of this Act, a plan of domestication providing for the
corporation to be domesticated in a foreign jurisdiction, articles of charter surrender shall be
executed on behalf of the corporation by any officer or other duly authorized representative. The
articles of charter surrender shall set forth:

(1) Thename of the corporation;
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(2) A statement that the articles of charter surrender are being filed in connection with the
domestication of the corporation in aforeign jurisdiction;

(3) A statement that the domestication was duly approved by the shareholders and, if voting
by any separate voting group was required, by each such separate voting group, in the
manner required by this Act and the articles of incorporation; and

(4)  Thecorporation's new jurisdiction of incorporation.

Section 207. After the domestication of aforeign business corporation has been authorized as
required by the laws of the foreign jurisdiction, articles of domestication shall be executed by any
officer or other duly authorized representative. The articles shall set forth:

(1) Thenameof thecorporationimmediately beforethefiling of thearticlesof domestication
and, if that name is unavailable for usein this state or the corporation desires to change
its name in connection with the domestication, a name that satisfies the requirements of
sections 41 to 44, inclusive, of this Act;

(2)  Thejurisdiction of incorporation of the corporation immediately before the filing of the
articles of domestication and the date the corporation was incorporated in that
jurisdiction; and

(3) A statement that the domestication of the corporation in this state was duly authorized as
required by the laws of the jurisdiction in which the corporation was incorporated
immediately before its domestication in this state.

Section 208. The articles of charter surrender shall be delivered by the corporation to the Office
of the Secretary of Statefor filing. The articles of charter surrender shall take effect on the effective
time provided in sections 9 and 10 of this Act.

Section 209. When a domestication becomes effective:

(1) Thetitletoall real and personal property, both tangible and intangible, of the corporation
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(2)

3

(4)

()

(6)

remains in the corporation without reversion or impairment;

Theliabilities of the corporation remain the liabilities of the corporation;

Anactionor proceeding pending agai nst the corporati on continues agai nst the corporation

asif the domestication had not occurred;

The articles of domestication, or the articles of incorporation attached to the articles of

domestication, constitute the articles of incorporation of a foreign corporation

domesticating in this state;

The shares of the corporation are reclassified into shares, other securities, obligations,

rights to acquire shares or other securities, or into cash or other property in accordance

with the terms of the domestication, and the shareholders are entitled only to the rights

provided by those terms and to any appraisal rights they may have under the organic law

of the domesticating corporation; and

The corporation is deemed to:

(& Be incorporated under and subject to the organic law of the domesticated
corporation for al purposes;

(b)  Bethesamecorporationwithout interruption asthe domesti cating corporation; and

(c) Havebeen incorporated on the date the domesticating corporation was originally

incorporated.

Section 210. When a domesti cation of adomestic business corporationin aforeign jurisdiction

becomes effective, the foreign business corporation is deemed to:

D

(2)

Appoint the Office of the Secretary of State as its agent for service of process in a
proceeding to enforce the rights of shareholders who exercise appraisa rights in
connection with the domestication; and

Agreethat it will promptly pay theamount, if any, to which such shareholdersareentitled
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under sections 280 to 307, inclusive, of this Act.

Section 211. The owner liability of a shareholder in aforeign corporation that is domesticated
inthis state is as follows:

(1) The domestication does not discharge any owner liability under the laws of the foreign
jurisdiction to the extent any such owner liability arose before the effective time of the
articles of domestication;

(2)  The shareholder does not have owner liability under the laws of the foreign jurisdiction
for any debt, obligation, or liability of the corporation that arises after the effective time
of the articles of domestication;

(3 The provisions of the laws of the foreign jurisdiction shall continue to apply to the
collection or discharge of any owner liability preserved by subdivision (1), as if the
domestication had not occurred; and

(4)  Theshareholder haswhatever rightsof contribution from other shareholdersare provided
by the laws of the foreign jurisdiction with respect to any owner liability preserved by
subdivision (1), asif the domestication had not occurred.

Section 212. A shareholder who becomes subject to owner liability for some or all of the debts,
obligations, or liabilities of the corporation as aresult of its domestication in this state has owner
liability only for those debts, obligations, or liabilities of the corporation that arise after the effective
time of the articles of domestication.

Section 213. Unless otherwise provided in a plan of domestication of a domestic business
corporation, after the plan has been adopted and approved as required by sections 196 to 213,
inclusive, of this Act, and at any time before the domestication has become effective, it may be
abandoned by the board of directors without action by the shareholders.

If adomestication is abandoned under this section after articles of charter surrender have been
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filed with the Office of the Secretary of State but before the domestication has become effective, a
statement that the domestication has been abandoned in accordance with this section, executed by
an officer or other duly authorized representative, shall be delivered to the Office of the Secretary
of State for filing prior to the effective date of the domestication. The statement shall take effect
upon filing and the domestication shall be deemed abandoned and does not become effective.

Section 214. If the domestication of aforeign business corporation in this state is abandoned in
accordance with the laws of the foreign jurisdiction after articles of domestication have been filed
with the Office of the Secretary of State, a statement that the domestication has been abandoned,
executed by an officer or other duly authorized representative, shall be delivered to the Office of the
Secretary of Statefor filing. The statement shall take effect upon filing and the domestication shall
be deemed abandoned and does not become effective.

Section 215. A domestic business corporation may become a domestic unincorporated entity
pursuant to a plan of entity conversion.

Section 216. A domestic business corporation may becomeaforeign unincorporated entity if the
entity conversion is permitted by the laws of the foreign jurisdiction.

Section 217. A domestic unincorporated entity may become adomestic business corporation. If
the organic law of adomestic unincorporated entity does not provide proceduresfor the approval of
an entity conversion, the conversion shall be adopted and approved, and the entity conversion
effectuated, in the same manner as a merger of the unincorporated entity. If the organic law of a
domestic unincorporated entity does not provide procedures for the approval of either an entity
conversion or a merger, a plan of entity conversion shall be adopted and approved, the entity
conversion effectuated, and appraisal rights exercised, in accordance with the proceduresin sections
215 to 234, inclusive, of this Act and sections 280 to 307, inclusive, of this Act. Without limiting

the provisions of this section, adomestic unincorporated entity whose organic law does not provide
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procedures for the approval of an entity conversion is subject to section 219 of this Act and section

224 of this Act. For purposes of applying sections 215 to 234, inclusive of this Act and sections 280

to 307, inclusive, of this Act:

(D

(2)

The unincorporated entity, its interest holders, interests and organic documents taken
together, are deemed to be a domestic business corporation, shareholders, shares and
articles of incorporation, respectively and vice versa, as the context may require; and

If the business and affairs of the unincorporated entity are managed by agroup of persons
that is not identical to the interest holders, that group is deemed to be the board of

directors.

Section 218. A foreign unincorporated entity may become adomestic businesscorporationif the

organic law of the foreign unincorporated entity authorizes it to become a corporation in another

jurisdiction.

Section 219. If any debt security, note, or similar evidence of indebtednessfor money borrowed,

whether secured or unsecured, or acontract of any kind, issued, incurred, or executed by adomestic

business corporation before July 1, 2005, applies to amerger of the corporation and the document

doesnot refer to an entity conversion of the corporation, the provisionisdeemed to apply to an entity

conversion of the corporation until such time as the provision is amended subsequent to that date.

Section 220. Terms used in sections 215 to 234, inclusive, of this Act, mean:

(D

(2)

"Converting entity," the domestic business corporation or domestic unincorporated entity
that adopts a plan of entity conversion or the foreign unincorporated entity converting to
a domestic business corporation;

"Surviving entity," the corporation or unincorporated entity that is in existence
immediately after consummation of an entity conversion pursuant to sections 215to 234,

inclusive, of this Act.
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Section 221. A plan of entity conversion must include:

(1) A statement of the type of other entity the surviving entity will be and, if it will be a
foreign other entity, itsjurisdiction of organization;

(2) Thetermsand conditions of the conversion;

(3 The manner and basis of converting the shares of the domestic business corporation
following its conversion into interests or other securities, obligations, rights to acquire
interestsor other securities, cash, other property, or any combination of theforegoing; and

(4)  Thefull text, asthey will bein effect immediately after consummation of the conversion,
of the organic documents of the surviving entity.

Section 222. The plan of entity conversion may aso include a provision that the plan may be
amended prior to filing articles of entity conversion. However, subsequent to approval of the plan
by the shareholders, the plan may not be amended to change:

(1) Theamount or kind of shares or other securities, interests, obligations, rights to acquire
shares, other securities or interests, cash, or other property to be received under the plan
by the shareholders,

(2)  The organic documents that will be in effect immediately following the conversion,
except for changes permitted by a provision of the organic law of the surviving entity
comparable to section 239 of thisAct; or

(3  Anyof theother terms or conditions of the plan if the change would adversely affect any
of the shareholdersin any material respect.

Section 223. Termsof aplan of entity conversion may be made dependent upon factsobjectively

ascertainable outside the plan in accordance with sections 3 to 5, inclusive, of this Act.

Section 224. Inthe case of an entity conversion of adomestic business corporation to adomestic

or foreign unincorporated entity:
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(D
(2)

3

(4)

()

(6)

The plan of entity conversion must be adopted by the board of directors,

After adopting the plan of entity conversion, the board of directors shall submit the plan
to the shareholders for their approval. The board of directors shall also transmit to the
shareholders arecommendation that the sharehol ders approve the plan, unless the board
of directors makes a determination that because of conflicts of interest or other special
circumstances it should not make such a recommendation, in which case the board of
directors must transmit to the shareholders the basis for that determination;

The board of directors may condition its submission of the plan of entity conversion to
the shareholders on any basis;

If the approval of the shareholdersisto be given at ameeting, the corporation must notify
each shareholder, whether or not entitled to vote, of the meeting of shareholdersat which
the plan of entity conversion is to be submitted for approval. The notice must state that
the purpose, or one of the purposes, of the meeting is to consider the plan and must
contain or be accompanied by acopy or summary of the plan. The notice shall include or
be accompanied by acopy of the organic documentsasthey will bein effect immediately
after the entity conversion;

Unless the articles of incorporation, or the board of directors acting pursuant to
subdivision (3), requires a greater vote or a greater number of votes to be present,
approval of the plan of entity conversion requires the approval of each class or series of
shares of the corporation voting as a separate voting group at a meeting at which a
guorum of the voting group consisting of at least amajority of the votes entitled to be cast
on the conversion by that voting group exists,

If any provision of the articles of incorporation, bylaws, or an agreement to which any of

the directors or shareholders are parties, adopted or entered into before July 1, 2005,
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applies to a merger of the corporation and the document does not refer to an entity
conversion of the corporation, the provision is deemed to apply to an entity conversion
of the corporation until such time as the provision is subsequently amended,;

(7)  If asaresult of the conversion one or more sharehol dersof the corporation would become
subject to owner liability for the debts, obligations, or liabilities of any other person or
entity, approval of the plan of conversion shall require the execution, by each such
shareholder, of a separate written consent to become subject to such owner liability.

Section 225. After the conversion of a domestic business corporation to a domestic

unincorporated entity has been adopted and approved as required by this Act, articles of entity
conversion shall be executed on behalf of the corporation by any officer or other duly authorized
representative. The articles shall:

(1)  Setforththenameof the corporationimmediately beforethefiling of the articles of entity
conversion and the name to which the name of the corporation is to be changed, which
shall be aname that satisfies the organic law of the surviving entity;

(2) Statethetype of unincorporated entity that the surviving entity will be;

(3) Set forth a statement that the plan of entity conversion was duly approved by the
shareholders in the manner required by this Act and the articles of incorporation;

(4) If thesurviving entity isafiling entity, either contain all of the provisionsrequired to be
set forth in its public organic document and any other desired provisions that are
permitted, or have attached a public organic document. However, in ether case,
provisionsthat would not berequired to beincluded in arestated public organic document
may be omitted.

Section 226. After the conversion of a domestic unincorporated entity to a domestic business

corporation has been adopted and approved as required by the organic law of the unincorporated
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entity, articles of entity conversion shall be executed on behalf of the unincorporated entity by any

officer or other duly authorized representative. The articles shall:

D

(2)

3

Set forth the name of the unincorporated entity immediately before the filing of the
articles of entity conversion and the name to which the name of the unincorporated entity
isto be changed, which shall be a name that satisfies the requirements of sections 41 to
44, inclusive, of thisAct;

Set forth a statement that the plan of entity conversion was duly approved in accordance
with the organic law of the unincorporated entity;

Either contain all of the provisions that section 28 of this Act requires to be set forth in
articles of incorporation and any other desired provisions that section 29 of this Act
permits to be included in articles of incorporation, or have attached articles of
incorporation. However, in either case, provisions that would not be required to be
included in restated articles of incorporation of a domestic business corporation may be

omitted.

Section 227. After the conversion of a foreign unincorporated entity to a domestic business

corporation has been authorized as required by the laws of the foreign jurisdiction, articles of entity

conversion shall be executed on behalf of the foreign unincorporated entity by any officer or other

duly authorized representative. The articles shall:

(D

(2)

Set forth the name of the unincorporated entity immediately before the filing of the
articles of entity conversion and the name to which the name of the unincorporated entity
isto be changed, which shall be a name that satisfies the requirements of sections 41 to
44, inclusive, of thisAct;

Set forth thejurisdiction under thelaws of which the unincorporated entity was organized

immediately beforethefiling of thearticlesof entity conversion and the dateon whichthe
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unincorporated entity was organized in that jurisdiction;

(3)  Setforth astatement that the conversion of the unincorporated entity was duly approved

in the manner required by its organic law; and

(4) Either contain al of the provisions that section 28 of this Act requires to be set forthin

articles of incorporation and any other desired provisions that section 29 of this Act
permits to be included in articles of incorporation, or have attached articles of
incorporation. However, in either case, provisions that would not be required to be
included in restated articles of incorporation of a domestic business corporation may be
omitted.

Section 228. The articles of entity conversion shall be delivered to the Office of the Secretary of
State for filing, and shall take effect at the effective time provided in sections 9 and 10 of this Act.
Articles of entity conversion filed under section 225 or 226 of this Act may be combined with any
required conversion filing under the organic law of the domestic unincorporated entity if the
combined filing sati sfiesthe requirements of sections 225 to 228, inclusive, of thisAct and the other
organic law.

If the converting entity is aforeign unincorporated entity that is authorized to transact business
in this state under a provision of law similar to sections 347 to 370, inclusive, of this Act, its
certificate of authority or other type of foreign qualification shall be cancelled automatically on the
effective date of its conversion.

Section 229. Whenever adomestic business corporation hasadopted and approved, inthemanner
required by sections 215 to 234, inclusive, of this Act, aplan of entity conversion providing for the
corporation to be converted to aforeign unincorporated entity, articles of charter surrender shall be
executed on behalf of the corporation by any officer or other duly authorized representative. The

articles of charter surrender shall set forth:

SB No. 70 Page 94



D
(2)

3

(4)
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The name of the corporation;

A statement that the articles of charter surrender are being filed in connection with the
conversion of the corporation to a foreign unincorporated entity;

A statement that the conversion was duly approved by the shareholders in the manner
required by this Act and the articles of incorporation;

Thejurisdiction under the laws of which the surviving entity will be organized;

If the surviving entity will be a nonfiling entity, the address of its executive office

immediately after the conversion.

The articles of charter surrender shall be delivered by the corporation to the Office of the

Secretary of State for filing. The articles of charter surrender shall take effect on the effective time

provided in sections 9 and 10 of this Act.

Section 230. When a conversion under sections 215 to 234, inclusive, of this Act becomes

effective:

(D)

(2)
3

(4)

()

(6)

Thetitleto all real and personal property, both tangible and intangible, of the converting
entity remainsin the surviving entity without reversion or impairment;

The liabilities of the converting entity remain the liabilities of the surviving entity;

An action or proceeding pending against the converting entity continues against the
surviving entity asif the conversion had not occurred;

Inthe case of asurviving entity that isafiling entity, itsarticlesof incorporation or public
organic document and its private organic document become effective;

In the case of a surviving entity that is a nonfiling entity, its private organic document
becomes effective;

Thesharesor interests of the converting entity arereclassified into shares, interests, other

securities, obligations, rights to acquire shares, interests or other securities, or into cash
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or other property in accordance with the plan of conversion; and the shareholders or
interest holders of the converting entity are entitled only to the rights provided to them
under thetermsof the conversion and to any appraisal rightsthat they may have under the
organic law of the converting entity; and

(7)  Thesurviving entity is deemed to:

(& Beincorporated or organized under and subject to the organiclaw of the converting
entity for al purposes,

(b) Be the same corporation or unincorporated entity without interruption as the
converting entity; and

(c) Have been incorporated or otherwise organized on the date that the converting
entity was originally incorporated or organized.

Section 231. When a conversion of a domestic business corporation to a foreign other entity
becomes effective, the surviving entity is deemed to:

(1) Appoint the Office of the Secretary of State as its agent for service of process in a
proceeding to enforce the rights of shareholders who exercise appraisal rights in
connection with the conversion; and

(2)  Agreethatitwill promptly pay theamount, if any, to which such shareholdersare entitled
under sections 280 to 307, inclusive, of this Act.

Section 232. Any sharehol der who becomes subject to owner liability for someor all of thedebts,
obligations, or liabilities of the surviving entity ispersonally liable only for those debts, obligations,
or liabilities of the surviving entity that arise after the effective time of the articles of entity
conversion.

Section 233. The owner liability of an interest holder in an unincorporated entity that converts

to a domestic business corporation is as follows:
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(2)

3

(4)

The conversion does not discharge any owner liability under the organic law of the
unincorporated entity to the extent any such owner liability arose beforethe effectivetime
of the articles of entity conversion;

The interest holder does not have owner liability under the organic law of the
unincorporated entity for any debt, obligation, or liability of the corporation that arises
after the effective time of the articles of entity conversion;

The provisions of the organic law of the unincorporated entity continue to apply to the
collection or discharge of any owner liability preserved by subdivision (1), as if the
conversion had not occurred;

The interest holder has whatever rights of contribution from other interest holders are
provided by the organic law of the unincorporated entity with respect to any owner

liability preserved by subdivision (1), asif the conversion had not occurred.

Section 234. Unless otherwise provided in a plan of entity conversion of a domestic business

corporation, after the plan has been adopted and approved as required by sections 215 to 234,

inclusive, of this Act, and at any time before the entity conversion has become effective, it may be

abandoned by the board of directors without action by the shareholders.

If an entity conversion is abandoned after articles of entity conversion or articles of charter

surrender have been filed with the Office of the Secretary of State, but before the entity conversion

has become effective, astatement that the entity conversion has been abandoned in accordance with

this section, executed by an officer or other duly authorized representative, shall be delivered to the

Office of the Secretary of State for filing prior to the effective date of the entity conversion. Upon

filing, the statement shall take effect, and the entity conversion shall be deemed abandoned and does

not become effective.

Section 235. A corporation may amend its articles of incorporation at any timeto add or change
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aprovision that isrequired or permitted in the articles of incorporation as of the effective date of the
amendment or to delete a provision that is not required to be contained in the articles of
incorporation.

A shareholder of the corporation does not have a vested property right resulting from any
provision in the articles of incorporation, including provisions relating to management, control,
capital structure, dividend entitlement, or purpose or duration of the corporation.

Section 236. If acorporation hasnot yet issued shares, itsboard of directors, or itsincorporators,
if it has no board of directors, may adopt one or more amendments to the corporation's articles of
incorporation.

Section 237. If a corporation has issued shares, an amendment to the articles of incorporation
shall be adopted in the following manner:

(1)  The proposed amendment must be adopted by the board of directors;

(2) Except asprovidedin sections 239, and 241 to 244, inclusive, of this Act, after adopting
the proposed amendment the board of directors must submit the amendment to the
shareholders for their approval. The board of directors must also transmit to the
shareholdersarecommendation that the sharehol ders approve the amendment, unlessthe
board of directors makes a determination that because of conflicts of interest or other
special circumstancesit should not make such arecommendation, inwhich casethe board
of directors shall transmit to the shareholders the basis for that determination;

(3  Theboard of directorsmay conditionitssubmission of theamendment to the shareholders
on any basis;

(4) If the amendment is required to be approved by the shareholders, and the approval isto
be given at a meeting, the corporation shall notify each shareholder, whether or not

entitled to vote, of the meeting of shareholdersat which the amendment isto be submitted
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for approval. The notice must state that the purpose, or one of the purposes, of the
meeting isto consider the amendment and must contain or be accompanied by a copy of
the amendment;

Unless the articles of incorporation, or the board of directors acting pursuant to
subdivision (3), requires a greater vote or a greater number of shares to be present,
approval of the amendment requires the approval of the shareholders at a meeting at
which a quorum consisting of at least a mgjority of the votes entitled to be cast on the
amendment exists, and, if any class or series of shares is entitled to vote as a separate
group on the amendment, except as provided in section 238 of this Act, the approval of
each such separate voting group at a meeting at which a quorum of the voting group
consisting of at least amajority of the votes entitled to be cast on the amendment by that

voting group exists.

Section 238. If a corporation has more than one class of shares outstanding, the holders of the

outstanding shares of aclass are entitled to vote as a separate voting group, if shareholder voting is

otherwise required by this Act, on a proposed amendment to the articles of incorporation if the

amendment would:

D

(2)

3
(4)

()

Effect an exchange or reclassification of al or part of the shares of the classinto shares
of another class,

Effect an exchange or reclassification, or create the right of exchange, of al or part of the
shares of another class into shares of the class;

Change the rights, preferences, or limitations of all or part of the shares of the class;
Change the shares of all or part of the classinto a different number of shares of the same
class,

Create anew class of shares having rights or preferences with respect to distributions or
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to dissolution that are prior or superior to the shares of the class;

(6) Increase the rights, preferences, or number of authorized shares of any class that, after
giving effect to the amendment, have rights or preferences with respect to distributions
or to dissolution that are prior or superior to the shares of the class;

(7)  Limit or deny an existing preemptive right of al or part of the shares of the class; or

(8) Cancel or otherwise affect rightsto distributions that have accumul ated, but not yet been
authorized, on al or part of the shares of the class.

If a proposed amendment would affect a series of a class of sharesin one or more of the ways
described in this section, the holders of shares of that series are entitled to vote as a separate voting
group on the proposed amendment.

If a proposed amendment that entitles the holders of two or more classes or series of sharesto
vote as separate voting groups under this section would affect those two or more classes or seriesin
the same or a substantially similar way, the holders of shares of all the classes or series so affected
shall vote together as a single voting group on the proposed amendment, unless otherwise provided
in the articles of incorporation or required by the board of directors.

A class or series of shares is entitled to the voting rights granted by this section although the
articles of incorporation provide that the shares are nonvoting shares.

Section 239. Unless the articles of incorporation provide otherwise, a corporation's board of
directors may adopt amendments to the corporation's articles of incorporation without shareholder
approval:

(1) To extend the duration of the corporation if it was incorporated at a time when limited

duration was required by law;

(2) To delete the names and addresses of the initial directors;

(3 To delete the name and address of the initial registered agent or registered office, if a
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statement of changeis on file with the Office of the Secretary of State;

(4)  If the corporation has only one class of shares outstanding:

(&  To change each issued and unissued authorized share of the class into a greater
number of whole shares of that class; or

(b)  Toincreasethe number of authorized shares of the classto the extent necessary to
permit the issuance of shares as a share dividend;

(5) To change the corporate name by substituting the term, corporation, incorporated,
company, limited, or the abbreviation, corp., inc., co., or Itd., for a similar word or
abbreviation in the name, or by adding, deleting, or changing a geographical attribution
for the name;

(6) Toreflect areductioninauthorized shares, asaresult of the operation of section 79 of this
Act, when the corporation has acquired its own shares and the articles of incorporation
prohibit the reissue of the acquired shares;

(7) Todeleteaclass of sharesfrom the articles of incorporation, as aresult of the operation
of section 79 of this Act, when there are no remaining shares of the class because the
corporation has acquired all shares of the class and the articles of incorporation prohibit
the reissue of the acquired shares; or

(8 To make any change expressly permitted by section 56 or 57 of this Act to be made
without shareholder approval.

Section 240. After an amendment to the articles of incorporation has been adopted and approved
in the manner required by this Act and by the articles of incorporation, the corporation shall deliver
to the Office of the Secretary of State, for filing, articles of amendment, which shall set forth:

(1) Thename of the corporation;

(2) Thetext of each amendment adopted, or theinformation required by section 4 of thisAct;
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(3 If an amendment provides for an exchange, reclassification, or cancellation of issued
shares, provisions for implementing the amendment if not contained in the amendment
itself, which may be made dependent upon facts objectively ascertainable outside the
articles of amendment in accordance with section 4 of this Act;

(4)  Thedate of each amendment's adoption; and

(5)  If an amendment:

(8 Was adopted by the incorporators or board of directors without shareholder
approval, a statement that the amendment was duly approved by the incorporators
or by the board of directors, asthe case may be, and that shareholder approval was
not required;

(b)  Required approval by the shareholders, a statement that the amendment was duly
approved by the shareholdersin the manner required by this Act and by the articles
of incorporation; or

(c) Isbeingfiled pursuant to section 4 of this Act, a statement to that effect.

Section 241. A corporation's board of directors may restate its articles of incorporation at any
time, with or without shareholder approval, to consolidate all amendments into a single document.
If the restated articles include one or more new amendments that require shareholder approval, the
amendments shall be adopted and approved as provided in section 237 of this Act. Duly adopted
restated articlesof incorporation supersedethe original articlesof incorporation and all amendments
thereto.

Section 242. A corporation that restates its articles of incorporation shall deliver to the Office
of the Secretary of State for filing articles of restatement setting forth the name of the corporation
and the text of the restated articles of incorporation together with a certificate which states that the

restated articles consolidate all amendments into a single document and, if a new amendment is
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included intherestated articles, which also includesthe statementsrequired under section 240 of this
Act.

Section 243. The Office of the Secretary of State may certify restated articles of incorporation
as the articles of incorporation currently in effect, without including the certificate information
required by section 242 of this Act.

Section 244. A corporation's articles of incorporation may be amended without action by the
board of directorsor shareholdersto carry out aplan of reorganization ordered or decreed by acourt
of competent jurisdiction under the authority of alaw of the United States.

Theindividual or individuals designated by the court shall deliver to the Office of the Secretary
of Statefor filing articles of anendment setting forth:

(1) Thename of the corporation;

(2) Thetext of each amendment approved by the court;

(3 Thedate of the court's order or decree approving the articles of amendment;

(4) Thetitle of the reorganization proceeding in which the order or decree was entered; and

(5) A statement that the court had jurisdiction of the proceeding under federal statute.

This section does not apply after entry of afina decree in the reorganization proceeding even
though the court retains jurisdiction of the proceeding for limited purposes unrelated to
consummeation of the reorganization plan.

Section 245. An amendment to the articles of incorporation does not affect a cause of action
existing against or in favor of the corporation, a proceeding to which the corporation is a party, or
the existing rights of persons other than shareholders of the corporation. An amendment changing
acorporation's name does not abate a proceeding brought by or against the corporation initsformer
name.

Section 246. A corporation's shareholders may amend or repeal the corporation's bylaws.
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A corporation's board of directors may amend or repeal the corporation’s bylaws, unless:

(1) Thearticlesof incorporation or section 247 of this Act reserve that power exclusively to

the shareholdersin whole or part; or

(2) Theshareholdersin amending, repealing, or adopting a bylaw expressly provide that the

board of directors may not amend, repeal, or reinstate that bylaw.

Section 247. A bylaw that increases a quorum or voting requirement for the board of directors
may be amended or repeal ed:

(1) If originally adopted by the shareholders, only by the shareholders, unless the bylaw

otherwise provides;

(2) If adopted by the board of directors, either by the shareholders or by the board of

directors.

A bylaw adopted or amended by the sharehol dersthat increases aquorum or voting requirement
for the board of directors may provide that it can be amended or repealed only by a specified vote
of either the shareholders or the board of directors.

Action by the board of directors under this section to amend or repeal a bylaw that changes the
quorum or voting requirement for the board of directors must meet the same quorum requirement
and be adopted by the same vote required to take action under the quorum and voting requirement
then in effect or proposed to be adopted, whichever is greater.

Section 248. Terms used in sections 248 to 271, inclusive, of this Act, mean:

(1) "Merger," abusiness combination pursuant to sections 249 to 254, inclusive, of thisAct;

(2) "Party to amerger" or "party to a share exchange," any domestic or foreign corporation

or eligible entity that will:
(& Mergeunder aplan of merger;

(b)  Acquire shares or eligible interests of another corporation or an eligible entity in
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a share exchange; or
(c) Haveall of itssharesor eligibleinterests or all of one or more classes or series of
its shares or eligible interests acquired in a share exchange;

(3) "Shareexchange," abusiness combination pursuant to sections 255 to 260, inclusive, of
this Act;

(4)  "Survivor," in amerger means the corporation or eligible entity into which one or more
other corporationsor eligibleentitiesaremerged. A survivor of amerger may preexist the
merger or be created by the merger.

Section 249. One or more domestic busi ness corporations may merge with one or moredomestic
or foreign business corporations or eligible entities pursuant to a plan of merger, or two or more
foreign business corporationsor domestic or foreign eligibleentitiesmay mergeinto anew domestic
business corporation to be created in the merger in the manner provided in sections 248 to 271,
inclusive, of this Act.

Section 250. A foreign business corporation, or a foreign eligible entity, may be a party to a
merger with adomestic business corporation, or may be created by the terms of the plan of merger,
only if the merger is permitted by the foreign business corporation or eligible entity.

Section 251. If the organic law of adomestic eligible entity does not provide proceduresfor the
approval of amerger, aplan of merger may be adopted and approved, the merger effectuated, and
appraisal rightsexercised in accordance with the proceduresin sections 24810 271, inclusive, of this
Act and sections 280 to 307, inclusive, of thisAct. For the purposes of applying sections 24810 271,
inclusive, of this Act and sections 280 to 307, inclusive, of this Act:

(1) The €ligible entity, its members or interest holders, eligible interests, and organic

documents taken together shall be deemed to be a domestic business corporation,

shareholders, shares, and articles of incorporation, respectively and vice versa as the
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context may require; and

(2) If thebusinessand affairs of the eligible entity are managed by agroup of personsthat is
not identical to the members or interest holders, that group shall be deemed to be the
board of directors.

Section 252. The plan of merger must include:

(1) The name of each domestic or foreign business corporation or eligible entity that will
merge and the name of the domestic or foreign business corporation or eligible entity that
will be the survivor of the merger;

(2) Thetermsand conditions of the merger;

(3 The manner and basis of converting the shares of each merging domestic or foreign
business corporation and eligible interests of each merging domestic or foreign eligible
entity into shares or other securities, eligible interests, obligations, rights to acquire
shares, other securities or eligible interests, cash, other property, or any combination of
the foregoing;

(4) Thearticlesof incorporation of any domestic or foreign businessor nonprofit corporation,
or the organic documents of any domestic or foreign unincorporated entity, to be created
by the merger, or if a new domestic or foreign business or nonprofit corporation or
unincorporated entity isnot to be created by the merger, any amendmentsto the survivor's
articles of incorporation or organic documents; and

(5) Any other provisions required by the laws under which any party to the merger is
organized or by which it is governed, or by the articles of incorporation or organic
document of any such party.

Termsof aplan of merger may be made dependent on facts objectively ascertainable outside the

plan in accordance with sections 3 to 5, inclusive, of this Act.
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Section 253. The plan of merger may include a provision that the plan may be amended prior to
filing articlesof merger, but if the sharehol ders of adomestic corporation that isaparty to themerger
arerequired or permitted to vote on the plan, the plan must provide that subsequent to approval of
the plan by such shareholders the plan may not be amended to change:

(1) Theamount or kind of shares or other securities, eligible interests, obligations, rightsto
acquire shares, other securitiesor eligibleinterests, cash, or other property to be received
under the plan by the shareholders of or owners of eligible interestsin any party to the
merger;

(2) The articles of incorporation of any corporation, or the organic documents of any
unincorporated entity, that will survive or be created as aresult of the merger, except for
changes permitted by section 239 of this Act or by comparable provisions of the organic
laws of any such foreign corporation or domestic or foreign unincorporated entity; or

(3  Anyof theother termsor conditions of the plan if the change would adversely affect such
shareholdersin any material respect.

Section 254. Property held in trust or for charitable purposes under the laws of this state by a
domestic or foreign eligible entity may not be diverted by amerger from the objectsfor whichit was
donated, granted, or devised, until the eligible entity obtains an order of circuit court specifying the
disposition of the property to the extent required by and pursuant to § 55-9-4.

Section 255. Through a share exchange:

(1) A domestic corporation may acquire all of the shares of one or more classes or series of
shares of another domestic or foreign corporation, or al of the interests of one or more
classes or series of interests of adomestic or foreign other entity, in exchange for shares
or other securities, interests, obligations, rightsto acquire sharesor other securities, cash,

other property, or any combination of theforegoing, pursuant to aplan of shareexchange;

SB No. 70 Page 107



or

(2)  All of the shares of one or more classes or series of shares of adomestic corporation may
be acquired by another domestic or foreign corporation or other entity, in exchange for
sharesor other securities, interests, obligations, rightsto acquire sharesor other securities,
cash, other property, or any combination of the foregoing, pursuant to a plan of share
exchange.

Section 256. A foreign corporation or eligible entity may be a party to a share exchange only if
the share exchange is permitted by the corporation or other entity is organized or by which it is
governed.

Section 257. If the organic law of a domestic other entity does not provide procedures for the
approva of ashare exchange, aplan of share exchange may be adopted and approved, and the share
exchange effectuated, in accordance with the procedures, if any, for amerger. If the organic law of
adomestic other entity does not provide procedures for the approval of either a share exchange or
amerger, aplan of share exchange may be adopted and approved, the share exchange effectuated,
and appraisal rights exercised, in accordance with the procedures in sections 248 to 271, inclusive,
of thisAct, and sections 280 to 307, inclusive, of thisAct. For the purposes of applying sections 248
to 271, inclusive, of this Act, and sections 280 to 307, inclusive, of this Act:

(1) Theother entity, itsinterest holders, interests, and organic documentstaken together shall
be deemed to be a domestic business corporation, shareholders, shares, and articles of
incorporation, respectively and vice versa as the context may require; and

(2) If thebusinessand affairs of the other entity are managed by agroup of personsthat isnot
identical to the interest holders, that group shall be deemed to be the board of directors.

Section 258. The plan of share exchange must include:

(1) Thename of each corporation or other entity whose shares or interests will be acquired
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and the name of the corporation or other entity that will acquire those shares or interests;

(2) Thetermsand conditions of the share exchange;

(3 Themanner and basis of exchanging shares of acorporation or interestsin an other entity
whose shares or interests will be acquired under the share exchange into shares or other
securities, interests, obligations, rights to acquire shares, other securities, or interests,
cash, other property, or any combination of the foregoing; and

(4)  Any other provisions required by the laws under which any party to the share exchange
isorganized or by the articles of incorporation or organic document of any such party.

Terms of a plan of share exchange may be made dependent on facts objectively ascertainable
outside the plan in accordance with sections 3 to 5, inclusive, of this Act.

Section 259. The plan of share exchange may include a provision that the plan may be amended
prior to filing articles of share exchange, but if the shareholders of a domestic corporation that isa
party to the share exchange are required or permitted to vote on the plan, the plan must provide that
subsequent to approval of the plan by such shareholders the plan may not be amended to change:

(1) Theamount or kind of shares or other securities, interests, obligations, rights to acquire
shares, other securitiesor interests, cash, or other property to beissued by the corporation
or to be received under the plan by the shareholders of or owners of interestsin any party
to the share exchange; or

(2)  Anyof theother termsor conditions of the planif the changewould adversely affect such
shareholdersin any material respect.

Section 260. The provisions of sections 255 to 256, inclusive, of thisAct, do not limit the power

of adomestic corporation to acquire shares of another corporation or interests in another entity in
atransaction other than a share exchange.

Section 261. In the case of adomestic corporation that isaparty to amerger or share exchange:
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3

(4)

()

The plan of merger or share exchange must be adopted by the board of directors;
Except as provided in subdivision (7) and in sections 262 to 264, inclusive, of this Act,
after adopting the plan of merger or share exchangethe board of directors shall submit the
plan to the shareholders for their approval. The board of directors shall also transmit to
the shareholders a recommendation that the shareholders approve the plan, unless the
board of directors makes a determination that because of conflicts of interest or other
special circumstancesit should not make such arecommendation, inwhich casethe board
of directors must transmit to the shareholders the basis for that determination;

The board of directors may condition its submission of the plan of merger or share
exchange to the shareholders on any basis;

If the plan of merger or share exchange is required to be approved by the shareholders,
and if the approva is to be given at a meeting, the corporation must notify each
shareholder, whether or not entitled to vote, of the meeting of shareholders at which the
plan isto be submitted for approval. The notice must state that the purpose, or one of the
purposes, of the meeting is to consider the plan and must contain or be accompanied by
a copy or summary of the plan. If the corporation is to be merged into an existing
corporation or other entity, the notice shall also include or be accompanied by a copy or
summary of the articles of incorporation or organizational documents of that corporation
or other entity. If the corporation isto be merged into acorporation or other entity that is
to be created pursuant to the merger, the notice shall include or be accompani ed by acopy
or a summary of the articles of incorporation or organizational documents of the new
corporation or other entity;

Unless the articles of incorporation, or the board of directors acting pursuant to

subdivision (3), requires a greater vote or a greater number of votes to be present,
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(6)

(7)

approval of the plan of merger or share exchange requiresthe approval of the shareholders
at ameeting at which agquorum consisting of at least amajority of the votes entitled to be
cast onthe plan exists, and, if any classor series of sharesisentitled to vote as a separate
group on the plan of merger or share exchange, the approval of each such separate voting
group at ameeting at which aquorum of the voting group consisting of at |east amajority
of the votes entitled to be cast on the merger or share exchange by that voting group is
present;

Separate voting by voting groupsis required:

(@  Onaplan of merger, by each class or series of shares that:

(i)  Aretobeconverted under the plan of merger into other securities, interests,
obligations, rightsto acquire shares, other securitiesor interests, cash, other
property, or any combination of the foregoing; or

(i)  Would beentitled to vote as aseparate group on aprovision in the plan that,
if contained in a proposed amendment to articles of incorporation, would
require action by separate voting groups under section 238 of this Act;

(b)  On aplan of share exchange, by each class or series of shares included in the
exchange, with each class or series constituting a separate voting group; and

(c) Onaplan of merger or share exchange, if the voting group is entitled under the
articles of incorporation to vote as a voting group to approve a plan of merger or
share exchange;

Unless the articles of incorporation otherwise provide, approval by the corporation's

shareholders of a plan of merger or share exchange is not required if:

(&  Thecorporation will survive the merger or isthe acquiring corporation in ashare

exchange;
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(b) Except for amendments permitted by section 239 of this Act, its articles of
incorporation will not be changed;

(c) Each shareholder of the corporation whose shares were outstanding immediately
before the effective date of the merger or share exchange will hold the same
number of shares, with identical preferences, limitations, and relative rights,
immediately after the effective date of change; and

(d) The issuance in the merger or share exchange of shares or other securities
convertible into or rights exercisable for shares does not require a vote under
section 66 if this Act;

(8) If asaresult of a merger or share exchange one or more shareholders of a domestic
corporation would become subject to owner liability for the debts, obligations, or
liabilities of any other person or entity, approval of the plan of merger or share exchange
shall require the execution, by each such shareholder, of a separate written consent to
become subject to such owner liability.

Section 262. A domestic parent corporation that owns shares of adomestic or foreign subsidiary
corporation that carry at least ninety percent of the voting power of each class and series of the
outstanding shares of the subsidiary that have voting power may merge the subsidiary into itself or
into another such subsidiary, or merge itself into the subsidiary, without the approval of the board
of directors or shareholders of the subsidiary, unless the articles of incorporation of any of the
corporations otherwise provide, and unless, in the case of a foreign subsidiary, approval by the
subsidiary's board of directors or shareholdersisrequired by the laws under which the subsidiary is
organized.

Section 263. If under section 262 of this Act approval of a merger by the subsidiary's

shareholdersis not required, the parent corporation shall, within ten days after the effective date of
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the merger, notify each of the subsidiary's shareholders that the merger has become effective.

Section 264. Except as provided in sections 262 and 263 of this Act, amerger between a parent

and asubsidiary shall be governed by the provisions of sections 248 to 271, inclusive, of this Act

applicable to mergers generally.

Section 265. After aplan of merger or share exchange hasbeen adopted and approved asrequired

by this Act, articles of merger or share exchange shall be executed on behalf of each party to the

merger or share exchange by any officer or other duly authorized representative. The articles shall

set forth:
)
(2

3

(4)

()

The names of the partiesto the merger or share exchange;

If the articles of incorporation of the survivor of a merger are amended, or if a new
corporation iscreated asaresult of amerger, the amendmentsto the survivor's articles of
incorporation or the articles of incorporation of the new corporation;

If the plan of merger or share exchange required approval by the shareholders of a
domestic corporation that was a party to the merger or share exchange, a statement that
the plan was duly approved by the shareholders and, if voting by any separate voting
group was required, by each such separate voting group, in the manner required by this
Act and the articles of incorporation;

If the plan of merger or share exchange did not require approval by the shareholders of
adomestic corporation that was a party to the merger or share exchange, a statement to
that effect; and

Asto each foreign corporation or eligible entity that was a party to the merger or share
exchange, a statement that the participation of the foreign corporation or eligible entity

was duly authorized as required by the organic law of the corporation or eligible entity.

Articlesof merger or share exchange shall be delivered to the Office of the Secretary of Statefor
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filing by the survivor of the merger or the acquiring corporation in ashare exchange, and take effect

at the effective time provided in sections 9 and 10 of this Act. Articles of merger or share exchange

filed under this section may be combined with any filing required under the organic law of any

domestic eligible entity involved in the transaction if the combined filing satisfies the requirements

of both this section and the other organic law.

Section 266. When a merger becomes effective:

(D

(2)

3

(4)

()

(6)

(7)

(8)

The corporation or eligible entity that is designated in the plan of merger asthe survivor
continues or comes into existence, as the case may be;

The separate existence of every corporation or eligible entity that is merged into the
SUrvivor ceases,

All property owned by, and every contract right possessed by, each corporation or eligible
entity that merges into the survivor is vested in the survivor without reversion or
impai rment;

All liabilities of each corporation or eligible entity that is merged into the survivor are
vested in the survivor;

The name of the survivor may, but need not, be substituted in any pending proceeding for
the name of any party to the merger whose separate existence ceased in the merger;
The articles of incorporation or organic documents of the survivor are amended to the
extent provided in the plan of merger;

The articles of incorporation or organic documents of a survivor that is created by the
merger become effective; and

The sharesof each corporation that isaparty to the merger, and theinterestsinan eligible
entity that is a party to a merger, that are to be converted under the plan of merger into

shares, digible interests, obligations, rights to acquire securities, other securities, or
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eligibleinterests, cash, other property, or any combination of theforegoing, are converted,
and the former holders of such shares or ligible interests are entitled only to the rights
provided to them in the plan of merger or to any rightsthey may have under sections 280
to 307, inclusive, of this Act or the organic law of the eligible entity.

Section 267. When ashare exchange becomes effective, the shares of each domestic corporation
that areto be exchanged for shares or other securities, interests, obligations, rightsto acquire shares
or other securities, cash, other property, or any combination of theforegoing, are entitled only to the
rights provided to them in the plan of share exchange or to any rights they may have under sections
280 to 307, inclusive, of thisAct.

Section 268. Any person who becomes subject to owner liability for some or al of the debts,
obligations, or liabilities of any entity as aresult of amerger or share exchange has owner liability
only to the extent provided in the organic law of the entity and only for those debts, obligations, and
liabilities that arise after the effective time of the articles of merger or share exchange.

Section 269. Upon a merger becoming effective, a foreign corporation, or a foreign eligible
entity, that is the survivor of the merger is deemed to:

(1) Appoint the Office of the Secretary of State as its agent for service of process in a
proceeding to enforce the rights of shareholders of each domestic corporation that is a
party to the merger who exercise appraisal rights; and

(2)  Agreethatitwill promptly pay theamount, if any, to which such shareholdersare entitled
under sections 280 to 307, inclusive, of this Act.

Section 270. The effect of amerger or share exchange on the owner liability of aperson who had

owner liability for someor all of the debts, obligations, or liabilities of aparty to the merger or share
exchange shall be asfollows:

(1) Themerger or share exchange does not discharge any owner liability under the organic
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law of the entity in which the person was ashareholder or interest holder to the extent any
such owner liability arose before the effective time of the articles of merger or share
exchange;

(2)  Theperson does not have owner liability under the organic law of the entity in which the
person was a shareholder or interest holder prior to the merger or share exchange for any
debt, obligation, or liability that arises after the effective time of the articles of merger or
share exchange;

(3 Theprovisions of the organic law of any entity for which the person had owner liability
before the merger or share exchange continue to apply to the collection or discharge of
any owner liability preserved by subdivision (1), asif the merger or share exchange had
not occurred;

(4)  The person has whatever rights of contribution from other persons are provided by the
organic law of the entity for which the person had owner liability with respect to any
owner liability preserved by subdivision (1), asif the merger or share exchange had not
occurred.

Section 271. Unless otherwise provided in a plan of merger or share exchange or in the laws
under which aforeign business corporation or adomestic or foreign eligible entity that isa party to
amerger or ashare exchangeisorganized or by which it isgoverned, after the plan has been adopted
and approved as required by this chapter, and at any time before the merger or share exchange has
become effective, it may be abandoned by a domestic business corporation that is a party thereto
without action by its shareholdersin accordance with any procedures set forth in the plan of merger
or share exchange or, if no such procedures are set forth in the plan, in the manner determined by
the board of directors, subject to any contractual rights of other parties to the merger or share

exchange.

SB No. 70 Page 116



If amerger or share exchange is abandoned under this section after articles of merger or share
exchange have been filed with the Office of the Secretary of State but before the merger or share
exchange has become effective, a statement that the merger or share exchange has been abandoned
in accordance with this section, executed on behalf of a party to the merger or share exchange by an
officer or other duly authorized representative, shall be delivered to the Office of the Secretary of
Statefor filing prior to the effective date of the merger or share exchange. Upon filing, the statement
shall take effect and the merger or share exchange shall be deemed abandoned and does not become
effective.

Section 272. No approval of the shareholders of a corporation is required, unless the articles of
incorporation otherwise provide:

(1) TosAl, lease, exchange, or otherwise dispose of any or all of the corporation's assetsin

the usual and regular course of business;

(20 Tomortgage, pledge, dedicate to the repayment of indebtedness (whether with or without
recourse), or otherwise encumber any or all of the corporation's assets, whether or not in
the usual and regular course of business;

(3) To transfer any or all of the corporation’s assets to one or more corporations or other
entities all of the shares or interests of which are owned by the corporation; or

(4) To distribute assets pro rata to the holders of one or more classes or series of the
corporation’s shares.

Section 273. A sdle, lease, exchange, or other disposition of assets, other than a disposition
described in section 272 of this Act, requires approval of the corporation's shareholders if the
disposition would leave the corporation without a significant continuing business activity. If a
corporation retains a business activity that represented at least twenty-five percent of total assets at

the end of the most recently completed fiscal year, and twenty-five percent of either income from
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continuing operations before taxes or revenues from continuing operations for that fiscal year, in
each case of the corporation and its subsidiaries on a consolidated basis, the corporation will
conclusively be deemed to have retained a significant continuing business activity.

Section 274. A disposition that requires approval of the shareholders under section 273 of this
Act shall be initiated by a resolution by the board of directors authorizing the disposition. After
adoption of such aresolution, the board of directors shall submit the proposed disposition to the
shareholders for their approval. The board of directors shall also transmit to the shareholders a
recommendation that the sharehol ders approvethe proposed disposition, unlesstheboard of directors
makes a determination that because of conflicts of interest or other special circumstancesit should
not make such a recommendation, in which case the board of directors shall transmit to the
shareholders the basis for that determination.

The board of directors may condition its submission of a disposition to the shareholders under
this section on any basis.

Section 275. If adisposition isrequired to be approved by the sharehol ders under section 273 of
thisAct, andif theapproval isto begiven at ameeting, the corporation shall notify each shareholder,
whether or not entitled to vote, of the meeting of shareholders at which the disposition is to be
submitted for approval. Thenotice shall state that the purpose, or one of the purposes, of the meeting
isto consider the disposition and shall contain a description of the disposition, including the terms
and conditions thereof and the consideration to be received by the corporation.

Section 276. Unless the articles of incorporation or the board of directors acting pursuant to
section 274 of this Act requires a greater vote, or a greater number of votes to be present, the
approval of a disposition by the shareholders shall require the approval of the shareholders at a
meeting at which a quorum consisting of at least a majority of the votes entitled to be cast on the

disposition exists.
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Section 277. After adisposition has been approved by the sharehol ders under section 274 of this
Act, and at any time before the disposition has been consummated, it may be abandoned by the
corporation without action by the shareholders, subject to any contractual rights of other parties to
the disposition.

Section 278. A disposition of assets in the course of dissolution under sections 308 to 346,
inclusive, of this Act is not governed by sections 273 to 279, inclusive, of this Act.

Section 279. The assets of adirect or indirect consolidated subsidiary shall be deemed the assets
of the parent corporation for the purposes of sections 273 to 279, inclusive, of this Act.

Section 280. Terms used in sections 280 to 307, inclusive, of this Act, mean:

(1) “Affiliate," any person that directly or indirectly through one or more intermediaries
controls, is controlled by, or isunder common control with another person or isasenior
executive thereof. For purposes of subdivision (4) of section 282 of thisAct, apersonis
deemed to be an affiliate of its senior executives,

(2) "Beneficial shareholder,” any person who is the beneficial owner of shares held in a
voting trust or by a nominee on the beneficial owner's behalf;

(3) "Corporation," theissuer of the shares held by asharehol der demanding appraisal and, for
matterscoveredin sections288t0 307, inclusive, of thisAct, includesthesurviving entity
in amerger;

(4) "Farvaue," the value of the corporation's shares determined:

(@ Immediately before the effectuation of the corporate action to which the
shareholder objects;

(b) Using customary and current valuation concepts and techniques generally
employed for similar businesses in the context of the transaction requiring

appraisal; and
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(6)

(7)

(8)

(9)

(c)  Without discounting for lack of marketability or minority status except, if
appropriate, for amendments to the articles pursuant to subdivision (5) of section
281 of this Act;

"Interest,” interest from the effective date of the corporate action until the date of

payment, at the rate of interest on judgments in this state on the effective date of the

corporate action;

"Preferred shares,” any class or series of shares whose holders have preference over any

other class or series with respect to distributions;

"Record shareholder,” the person in whose name shares are registered in the records of

the corporation or the beneficial owner of shares to the extent of the rights granted by a

nominee certificate on file with the corporation;

"Senior executive," the chief executive officer, chief operating officer, chief financial

officer, and anyone in charge of a principa business unit or function;

"Shareholder," both a record shareholder and a beneficial shareholder.

Section 281. A shareholder isentitled to appraisal rights, and to obtain payment of thefair value

of that shareholder's shares, in the event of any of the following corporate actions:

D

Consummation of a merger to which the corporation is a party under either of the

following circumstances:

(8  Shareholder approval isrequired for the merger by section 261 of this Act and the
shareholder is entitled to vote on the merger, except that appraisal rights are not
available to any shareholder of the corporation with respect to shares of any class
or series that remain outstanding after consummation of the merger; or

(b)  Thecorporationisasubsidiary and the merger isgoverned by sections 262 to 264,

inclusive, of thisAct;
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(2)

3

(4)

()

(6)

(7)

Consummation of ashare exchangeto which the corporation isa party asthe corporation
whose shares will be acquired if the shareholder is entitled to vote on the exchange,
except that appraisal rights are not available to any shareholder of the corporation with
respect to any class or series of shares of the corporation that is not exchanged;
Consummation of adisposition of assets pursuant to sections273t0 279, inclusive, of this
Act if the shareholder is entitled to vote on the disposition;

An amendment of the articles of incorporation with respect to a class or series of shares
that reduces the number of shares of a class or series owned by the shareholder to a
fraction of ashareif the corporation hastheobligation or right to repurchase the fractional
share so created;

Any other amendment to the articles of incorporation, merger, share exchange, or
disposition of assets to the extent provided by the articles of incorporation, bylaws, or a
resolution of the board of directors;

Consummation of adomestication if the sharehol der doesnot receive sharesintheforeign
corporation resulting from the domestication that have terms as favorable to the
shareholder in all material respects, and represent at |east the same percentage interest of
the total voting rights of the outstanding shares of the corporation, as the shares held by
the shareholder before the domestication; or

Consummation of a conversion of the corporation to an unincorporated entity pursuant

to sections 215 to 234, inclusive, of this Act.

Section 282. Notwithstanding section 281 of this Act, the availability of appraisal rights under

subdivisions (1), (2), (3), (4), (6), and (8) of section 281 of this Act are limited in accordance with

the following provisions:

D)

Appraisal rights are not available for the holders of sharesof any class or series of shares
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whichis:

@

(b)

Listed on the New York Stock Exchange or the American Stock Exchange or
designated as anational market system security on an interdeal er quotation system
by the National Association of Securities Dealers, Inc.; or

Not listed or designated as provided in subsection (a), but hasat |east two thousand
shareholders and the outstanding shares of such class or series has amarket value
of at least twenty million dollars, exclusive of the value of such shares held by its
subsidiaries, senior executives, directors, and beneficial shareholdersowning more

than ten percent of such shares,

The applicability of subdivision (1) shall be determined as of

The record date fixed to determine the shareholders entitled to receive notice of,
and to vote at, the meeting of shareholders to act upon the corporate action
requiring appraisal rights; or

The day before the effective date of such corporate action if thereis no meeting of

shareholders;

The provisions of subdivision (1) are not applicable and appraisal rights are available

pursuant to section 281 of this Act for the holders of any class or series of shareswho are

required by the terms of the corporate action requiring appraisal rightsto accept for such

shares anything other than cash or shares of any class or any series of shares of any

corporation, or any other proprietary interest of any other entity, that satisfies the

standards set forth in subdivision (1) at the time the corporate action becomes effective;

The provisions of subdivision (1) are not applicable and appraisal rights are available

pursuant to section 281 of this Act for the holders of any class or series of shares in

(2
€
(b)
©)
4
which:
SB No. 70

Page 122



@

(b)

SB No. 70

Any of the shares or assets of the corporation are being acquired or converted,
whether by merger, share exchange, or otherwise, pursuant to the corporate action
by a person, or by an affiliate of a person, who:

(i) Is,oratany timeinthe one-year period immediately preceding approval by
the board of directors of the corporate action requiring appraisal rightswas,
the beneficial owner of twenty percent or more of the voting power of the
corporation, excluding any sharesacquired pursuant to an offer for all shares
having voting power if such offer was made within one year prior to the
corporateaction requiring appraisal rightsfor consideration of thesamekind
and of a value equal to or less than that paid in connection with the
corporate action; or

(i)  Directly or indirectly has, or a any timein the one-year period immediately
preceding approval by the board of directors of the corporation of the
corporate action requiring appraisal rights had, the power, contractually or
otherwise, to cause the appointment or election of twenty-five percent or
more of the directors to the board of directors of the corporation; or

Any of the shares or assets of the corporation are being acquired or converted,

whether by merger, shareexchange, or otherwise, pursuant to such corporateaction

by a person, or by an affiliate of a person, who is, or at any time in the one-year
period immediately preceding approval by the board of directors of the corporate
action requiring appraisal rights was, a senior executive or director of the
corporation or asenior executive of any affiliate thereof, and that senior executive
or director will receive, as aresult of the corporate action, afinancial benefit not

generally available to other shareholders as such, other than:
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(i) Employment, consulting, retirement, or similar benefits established
separately and not as part of or in contemplation of the corporate action; or
(i)  Employment, consulting, retirement, or similar benefits established in
contemplation of, or as part of, the corporate action that are not more
favorable than those existing before the corporate action or, if more
favorable, that have been approved on behalf of the corporation in the same
manner asis provided in sections 186 to 189, inclusive, of this Act; or
(i)  Inthecaseof adirector of the corporation who will, in the corporate action,
become adirector of the acquiring entity in the corporate action or one of its
affiliates, rights and benefits as a director that are provided on the same
basis asthose afforded by the acquiring entity generally to other directors of
such entity or such affiliate;
For the purposes of subdivision (4), the term, beneficial owner, means any person who,
directly or indirectly, through any contract, arrangement, or understanding, other than a
revocable proxy, has or shares the power to vote, or to direct the voting of, shares.
However, a member of a national securities exchange may not be deemed to be a
beneficial owner of securities held directly or indirectly by it on behalf of another person
solely because such member is the record holder of such securities if the member is
precluded by the rules of such exchange from voting without instruction on contested
matters or matters that may affect substantially the rights or privileges of the holders of
the securitiesto be voted. When two or more persons agreeto act together for the purpose
of voting their shares of the corporation, each member of the group formed thereby shall
be deemed to have acquired beneficial ownership, asof the date of such agreement, of all

voting shares of the corporation beneficially owned by any member of the group.

SB No. 70 Page 124



Section 283. Notwithstanding any other provision of sections 281 to 284, inclusive, of thisAct,
the articles of incorporation as originaly filed or any amendment thereto may limit or eliminate
appraisal rights for any class or series of preferred shares, but any such limitation or elimination
contained in an amendment to the articles of incorporation that limits or eliminates appraisal rights
for any of such sharesthat are outstandingimmediately prior to the effective date of such amendment
or that the corporation is or may be required to issue or sell thereafter pursuant to any conversion,
exchange, or other right existing immediately before the effective date of such amendment does not
apply to any corporate action that becomes effective within oneyear of that dateif such actionwould
otherwise afford appraisal rights.

Section 284. No shareholder may challenge a completed corporate action described in section
281 of this Act, other than those subscribed in subdivisions (3) and (4) of section 282 of this Act,
unless such corporate action:

(1) Wasnot effectuated in accordance with the applicable provisions of sections 194 to 279,
inclusive, of this Act or the corporation's articles of incorporation, bylaws or board of
directors resolution authorizing the corporate action; or

(2) Wasprocured as aresult of fraud or material misrepresentation.

Section 285. A record shareholder may assert appraisal rights as to fewer than al the shares
registered in the record sharehol der's name but owned by abeneficial shareholder only if the record
shareholder objects with respect to all shares of the class or series owned by the beneficial
shareholder and notifies the corporation in writing of the name and address of each beneficial
shareholder on whose behalf appraisal rights are being asserted. The rights of arecord sharehol der
who assertsappraisal rightsfor only part of the sharesheld of recordin therecord shareholder'sname
under this section shall be determined asif the shares asto which the record shareholder objectsand

the record shareholder's other shares were registered in the names of different record shareholders.
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Section 286. A beneficial shareholder may assert appraisal rights as to shares of any class or
series held on behalf of the shareholder only if such shareholder:

(1)  Submits to the corporation the record shareholder's written consent to the assertion of
suchrightsno later thanthe datereferred to in subsection (2)(b) of section 290 of thisAct;
and

(2) Doessowithrespect to all shares of the class or seriesthat are beneficially owned by the
beneficial shareholder.

Section 287. If proposed corporate action described in section 281 of this Act isto be submitted
to avoteat asharehol ders meeting, the meeting notice must state that the corporation has concluded
that shareholders are, are not, or may be entitled to assert appraisal rights under this sections 280 to
307, inclusive, of thisAct. If the corporation concludesthat appraisal rightsare or may be available,
acopy of sections 280 to 307, inclusive, of this Act must accompany the meeting notice sent to those
record shareholders entitled to exercise appraisal rights.

In amerger pursuant to sections 262 to 264, inclusive, of this Act, the parent corporation shall
notify in writing all record shareholders of the subsidiary who are entitled to assert appraisal rights
that the corporate action became effective. Such notice shall be sent within ten days after the
corporate action became effective and include the materials described in sections 289 to 291,
inclusive, of this Act.

Section 288. If proposed corporate action requiring appraisal rights under sections 281 to 284,
inclusive, of this Act issubmitted to avote at a shareholders' meeting, a shareholder who wishesto
assert appraisal rights with respect to any class or series of shares:

(1) Must deliver to the corporation before the voteistaken written notice of the shareholder's

intent to demand payment if the proposed action is effectuated; and

(2) Must not vote, or cause or permit to be voted, any shares of such class or seriesin favor
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of the proposed action.

A shareholder who does not satisfy the requirements of this section is not entitled to payment
under sections 280 to 307, inclusive, of this Act.

Section 289. If proposed corporate action requiring appraisal rightsunder section 281 of thisAct
becomes effective, the corporation must deliver a written appraisal notice and form required by
subdivision (1) of section 290 of this Act to all shareholders who satisfied the requirements of
section 288 of this Act. In the case of amerger under sections 262 to 264, inclusive, of thisAct, the
parent shall deliver a written appraisal notice and form to all record shareholders who may be
entitled to assert appraisal rights.

Section 290. The appraisal notice shall be sent no earlier than the date the corporate action
became effective and no later than ten days after such date and must:

(1) Supply aform that specifies the date of the first announcement to shareholders of the
principa terms of the proposed corporate action and requires the shareholder asserting
appraisal rightsto certify (i) whether or not beneficial ownership of those sharesfor which
appraisal rightsare asserted was acquired before that date and (ii) that the sharehol der did
not vote for the transaction;

(20 Statethefollowing:

(@  Wheretheform must be sent and where certificates for certificated shares must be
deposited and the date by which those certificates must be deposited, which date
may not be earlier than the date for receiving the required form under subsection
2)(b);

(b) A date by which the corporation must receive the form, which date may not be
fewer than forty nor more than sixty days after the date the section 289 of this Act

appraisal notice and form are sent, and state that the shareholder waives the right
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to demand appraisal with respect to the shares unless the form is received by the
corporation by such specified date;

(c)  Thecorporation's estimate of the fair value of the shares,

(d) That, if requested in writing, the corporation will provide, to the shareholder so
requesting, within ten days after the date specified in subsection (2)(b) the number
of shareholderswho return the forms by the specified date and the total number of
shares owned by them; and

(e)  Thedate by which the notice to withdraw under sections 291 to 293, inclusive, of
this Act must be received, which date must be within twenty days after the date
specified in subsection (2)(b); and

(3 Beaccompanied by acopy of sections 280 to 307, inclusive, of this Act.

Section 291. A shareholder who receives notice pursuant to sections 289 and 290 of thisAct and
who wishesto exercise appraisal rights must certify on the form sent by the corporation whether the
beneficial owner of such sharesacquired beneficial ownership of the shares before the date required
to be set forth in the notice pursuant to subdivision (1) of section 290 of this Act. If a shareholder
fails to make this certification, the corporation may elect to treat the shareholder's shares as after-
acquired shares under sections 295 to 298, inclusive, of this Act. In addition, a shareholder who
wishes to exercise appraisal rights must execute and return the form and, in the case of certificated
shares, deposit the shareholder's certificates in accordance with the terms of the notice by the date
referred to in the notice pursuant to subsection (2)(b) of section 290 of this Act. Once a sharehol der
deposits that shareholder’s certificates or, in the case of uncertificated shares, returns the executed
forms, that shareholder loses all rights as a shareholder, unless the sharehol der withdraws pursuant
to section 290 of this Act.

Section 292. A shareholder who has complied with section 289 of this Act may nevertheless
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decline to exercise appraisal rights and withdraw from the appraisal process by so notifying the
corporation in writing by the date set forth in the appraisal notice pursuant to subsection (2)(e) of
section 290 of this Act. A shareholder who failsto so withdraw from the appraisal process may not
thereafter withdraw without the corporation's written consent.

Section 293. A shareholder who does not execute and return the form and, in the case of
certificated shares, deposit that shareholder's share certificates where required, each by the date set
forth in the notice described in section 290 of this Act, is not entitled to payment under this Act.

Section 294. Except as provided in sections 295 to 298, inclusive, of thisAct, within thirty days
after the form required by subsection (2)(b) of section 290 of this Act is due, the corporation shall
pay in cash to those shareholders who complied with section 291 of this Act the amount the
corporation estimates to be the fair value of their shares, plus interest.

The payment to each shareholder pursuant to this section must be accompanied by:

(1) Financial statements of the corporation that issued the shares to be appraised, consisting
of a balance sheet as of the end of afiscal year ending not more than sixteen months
before the date of payment, an income statement for that year, a statement of changesin
shareholders equity for that year, and the latest availableinterim financial statements, if
any,

(2) A statement of the corporation's estimate of the fair value of the shares, which estimate
must equal or exceed the corporation's estimate given pursuant to subsection (2)(c) of
section 290 of this Act;

(3) A statement that shareholders described in this section have the right to demand further
payment under section 299 of this Act and that if any such shareholder does not do so
within the time period specified therein, such shareholder shall be deemed to have

accepted such payment in full satisfaction of the corporation's obligations under thisAct.
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Section 295. A corporation may elect to withhold payment required by section 294 of this Act
from any shareholder who did not certify that beneficial ownership of all of the shareholder's shares
for which appraisal rights are asserted was acquired before the date set forth in the appraisal notice
sent pursuant to subdivision (1) of section 290 of this Act.

Section 296. If the corporation elected to withhold payment under section 295 of this Act, the
corporation must, within thirty days after the form required by subsection (2)(b) of section 290 of
this Act is due, notify all shareholders who are described in section 295 of this Act:

(1) Of theinformation required by subdivision (1) of section 294 of this Act;

(2)  Of the corporation's estimate of fair value pursuant to subdivision (2) of section 294 of

this Act;

(3 That they may accept the corporation's estimate of fair value, plus interest, in full

satisfaction of their demands or demand appraisal under section 299 of this Act;

(4)  That those shareholders who wish to accept such offer must so notify the corporation of

their acceptance of the corporation's offer within thirty days after receiving the offer; and

(5) That those shareholders who do not satisfy the requirements for demanding appraisal

under section 299 of this Act shall be deemed to have accepted the corporation's offer.

Section 297. Within ten daysafter receiving the sharehol der's acceptance pursuant to section 296
of this Act, the corporation must pay in cash the amount it offered under subdivision (2) of section
296 of this Act to each shareholder who agreed to accept the corporation's offer in full satisfaction
of the shareholder's demand.

Section 298. Within forty days after sending the notice described in section 296 of this Act, the
corporation must pay in cash theamount it offered to pay under subdivision (2) of section 296 of this
Act to each shareholder described in subdivision (5) of section 296 of this Act.

Section 299. A shareholder paid pursuant to section 294 of this Act who is dissatisfied with the
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amount of the payment must notify the corporation in writing of that shareholder's estimate of the
fair value of the shares and demand payment of that estimate plus interest, |ess any payment under
section 294 of thisAct. A shareholder offered payment under sections 295 to 298, inclusive, of this
Act whoisdissatisfied with that offer must reject the offer and demand payment of the shareholder's
stated estimate of the fair value of the shares plus interest.

A shareholder who fails to notify the corporation in writing of that shareholder's demand to be
paid the shareholder's stated estimate of the fair value plus interest under this section within thirty
daysafter receiving the corporation's payment or offer of payment under section 294 or sections 295
to 298, inclusive, of this Act, respectively, waives the right to demand payment under this section
and is entitled only to the payment made or offered pursuant to those respective sections.

Section 300. If a shareholder makes demand for payment under section 299 of this Act which
remainsunsettled, the corporation shall commenceaproceeding within sixty daysafter receivingthe
payment demand and petition the court to determinethefair value of the sharesand accrued interest.
If the corporation does not commence the proceeding within the sixty-day period, it shall pay in cash
to each shareholder the amount the shareholder demanded pursuant to section 299 of this Act plus
interest.

Section 301. The corporation shall commence the proceeding in the appropriate court of the
county where the corporation's principa office, or, if none, its registered office, in this state is
located. If the corporation is aforeign corporation without aregistered office in this state, it shall
commence the proceeding in the county in this state where the principal office or registered office
of the domestic corporation merged with the foreign corporation was located at the time of the
transaction.

Section 302. The corporation shall make all shareholders, whether or not residents of this stete,

whose demands remain unsettled parties to the proceeding asin an action against their shares, and
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all parties must be served with a copy of the petition. Nonresidents may be served by registered or
certified mail or by publication as provided by law.

Section 303. Thejurisdiction of the court in which the proceeding is commenced under section
301 of thisAct is plenary and exclusive. The court may appoint one or more persons as appraisers
to receive evidence and recommend a decision on the question of fair value. The appraisers shall
havethe powersdescribed in the order appointing them, or in any anendment toit. The shareholders
demanding appraisa rights are entitled to the same discovery rights as parties in other civil
proceedings. Thereisnoright to ajury trial.

Section 304. Each shareholder made a party to the proceeding is entitled to judgment for the
amount, if any, by which the court finds the fair value of the shareholder's shares, plus interest,
exceeds the amount paid by the corporation to the shareholder for such sharesor for the fair value,
plusinterest, of the sharehol der's sharesfor which the corporation el ected to withhold payment under
sections 295 to 298, inclusive, of this Act.

Section 305. The court in an appraisal proceeding commenced under sections 300 to 304,
inclusive, of this Act shall determine all costs of the proceeding, including the reasonable
compensation and expenses of appraisers appointed by the court. The court shall assess the costs
against the corporation, except that the court may assess costsagainst all or some of the shareholders
demanding appraisal, in amounts the court finds equitable, to the extent the court finds such
shareholders acted arbitrarily, vexatiously, or not in good faith with respect to the rights provided
by sections 280 to 307, inclusive, of this Act.

Section 306. The court in an appraisal proceeding may also assess the fees and expenses of
counsel and experts for the respective parties, in amounts the court finds equitable:

(1) Againstthecorporationandinfavor of any or all shareholdersdemanding appraisal if the

court findsthe corporation did not substantially comply with the requirements of sections
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(2)

287, 289, 290, 294, or 295 to 298, inclusive, of this Act; or

Against either the corporation or asharehol der demanding appraisal, infavor of any other
party, if the court finds that the party against whom the fees and expenses are assessed
acted arbitrarily, vexatiously, or not in good faith with respect to the rights provided by

this chapter.

Section 307. If the court in an appraisal proceeding finds that the services of counsel for any

shareholder were of substantial benefit to other shareholders similarly situated, and that the feesfor

those services should not be assessed against the corporation, the court may award to such counsel

reasonable fees to be paid out of the amounts awarded the sharehol ders who were benefited.

To the extent the corporation failsto make a required payment pursuant to section 294, sections

295 t0 298, inclusive, or 299 of this Act, the shareholder may sue directly for the amount owed and,

to the extent successful, isentitled to recover from the corporation al costs and expenses of the suit,

including counsel fees.

Section 308. A majority of the incorporators or initial directors of a corporation that has not

issued shares or has not commenced business may dissolve the corporation by delivering to the

Office of the Secretary of State for filing articles of dissolution that set forth:

D
(2)
3

(4)
()

(6)

The name of the corporation;

The date of its incorporation;

Either that none of the corporation's shares hasbeen issued, or that the corporation has not
commenced business;

That no debt of the corporation remains unpaid;

That the net assets of the corporation remaining after winding up have been distributed
to the shareholders, if shares were issued; and

That amajority of the incorporators or initial directors authorized the dissolution.
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Section 309. A corporation's board of directors may propose dissolution for submission to the
shareholders. For a proposal to dissolve to be adopted:

(1) Theboard of directors must recommend dissol ution to the sharehol ders unless the board
of directors determinesthat because of conflict of interest or other special circumstances
it should make no recommendation and communicates the basis for its determination to
the shareholders; and

(2)  The shareholders entitled to vote must approve the proposal to dissolve as provided in
section 312 of this Act.

Section 310. The board of directors may condition its submission of the proposal for dissolution

on any basis.

Section 311. The corporation shall notify each shareholder, whether or not entitled to vote, of
the proposed shareholders' meeting. The notice must also state that the purpose, or one of the
purposes, of the meeting is to consider dissolving the corporation.

Section 312. Unless the articles of incorporation or the board of directors acting pursuant to
section 310 of this Act require agreater vote, a greater number of sharesto be present, or avote by
voting groups, adoption of the proposal to dissolve shall require the approval of the shareholders at
ameeting at which aquorum consisting of at least amajority of the votes entitled to be cast exists.

Section 313. At any time after dissolution is authorized, the corporation may dissolve by
delivering to the Office of the Secretary of State for filing articles of dissolution setting forth:

(1) Thename of the corporation;

(2)  The date dissolution was authorized; and

(3)  If dissolution wasapproved by the shareholders, a statement that the proposal to dissolve
was duly approved by the shareholders in the manner required by this Act and by the

articles of incorporation.
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A corporation is dissolved upon the effective date of its articles of dissolution.

Section 314. For purposes of sections 308 to 326, inclusive, of this Act, the term, dissolved

corporation, means a corporation whose articles of dissolution have become effective and includes

a successor entity to which the remaining assets of the corporation are transferred subject to its

liabilities for purposes of liquidation.

Section 315. A corporation may revoke its dissolution within one hundred twenty days of its

effective date. Revocation of dissolution must be authorized in the same manner as the dissolution

was authorized unless that authorization permitted revocation by action of the board of directors

alone, inwhich event the board of directors may revoke the dissolution without shareholder action.

After the revocation of dissolution is authorized, the corporation may revoke the dissolution by

deliveringtothesecretary of statefor filing articlesof revocation of dissolution, together with acopy

of its articles of dissolution, that set forth:

D
(2)
3
(4)

(%)

(6)

The name of the corporation;

The effective date of the dissolution that was revoked;

The date that the revocation of dissolution was authorized;

If the corporation's board of directors, or incorporators, revoked the dissolution, a
statement to that effect;

If the corporation's board of directors revoked a dissolution authorized by the
shareholders, astatement that revocati on was permitted by action by the board of directors
alone pursuant to that authorization; and

If shareholder action was required to revoke the dissolution, the information required by

subdivision (3) of section 313 of this Act.

Revocation of dissolution is effective upon the effective date of the articles of revocation of

dissolution. When the revocation of dissolution is effective, it relates back to and takes effect as of
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the effective date of the dissolution and the corporation resumes carrying on its business as if

dissolution had never occurred.

Section 316. A dissolved corporation continuesits corporate existence but may not carry on any

business except that appropriate to wind up and liquidate its business and affairs, including:

(D)
(2)
3
(4)

()

Collecting its assets;

Disposing of its properties that will not be distributed in kind to its shareholders;
Discharging or making provision for discharging its liabilities;

Distributing its remaining property among its shareholders according to their interests;
and

Doing every other act necessary to wind up and liquidate its business and affairs.

Section 317. Dissolution of a corporation does not:

(D
(2)

3

(4)

()

(6)

(7)

Transfer title to the corporation's property;

Prevent transfer of its shares or securities, although the authorization to dissolve may
provide for closing the corporation's share transfer records,

Subject itsdirectorsor officersto standards of conduct different from those prescribed in
sections 136 to 193, inclusive, of this Act;

Change quorum or voting requirementsfor its board of directors or shareholders; change
provisions for selection, resignation, or removal of its directors or officers or both; or
change provisions for amending its bylaws,

Prevent commencement of a proceeding by or against the corporation in its corporate
name;

Abate or suspend a proceeding pending by or against the corporation on the effective date
of dissolution; or

Terminate the authority of the registered agent of the corporation.
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Section 318. A dissolved corporation may dispose of the known claims against it by notifying
its known claimants in writing of the dissolution at any time after its effective date. The written
notice must:

(1) Describeinformation that must be included in aclaim;

(2) Provideamailing address where a claim may be sent;

(3) State the deadline, which may not be fewer than one hundred twenty days from the
effective date of the written notice, by which the dissolved corporation must receive the
claim; and

(4) Statethat the claim will be barred if not received by the deadline.

Section 319. A claim against the dissolved corporation is barred:

(1) If aclaimant who was given written notice under section 318 of this Act does not deliver
the claim to the dissolved corporation by the deadline; or

(2) If aclamant whose claim was rejected by the dissolved corporation does not commence
a proceeding to enforce the claim within ninety days from the effective date of the
rejection notice.

Section 320. For purposes of sections 318 and 319 of this Act, theterm, claim, does not include

acontingent liability or a claim based on an event occurring after the effective date of dissolution.

Section 321. A dissolved corporation may also publish notice of its dissolution and request that
persons with claims against the dissolved corporation present them in accordance with the notice.
The notice must:

(1) Be published one time in a newspaper of general circulation in the county where the

dissolved corporation's principal office, or, if nonein this state, itsregistered office, isor
was last located;

(2)  Describetheinformation that must beincluded in aclaim and provide amailing address
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where the claim may be sent; and
(3) Statethat aclaim against the dissolved corporation will be barred unless aproceeding to
enforce the claim is commenced within three years after the publication of the notice.
Section 322. If thedissol ved corporation publishesanewspaper noticein accordancewith section
321 of this Act, the claim of each of the following clamants is barred unless the claimant
commences a proceeding to enforce the claim against the dissolved corporation within three years
after the publication date of the newspaper notice:
(1) A claimant who was not given written notice under section 318 to 320, inclusive, of this
Act;
(2) A clamant whose claim was timely sent to the dissolved corporation but not acted on;
(3) A clamant whose claim is contingent or based on an event occurring after the effective
date of dissolution.
Section 323. A claim that is not barred by section 318 or 322 of this Act may be enforced:
(1) Aganst the dissolved corporation, to the extent of its undistributed assets; or
(2) Except as provided in section 325 of this Act, if the assets have been distributed in
liquidation, against a shareholder of the dissolved corporation to the extent of the
shareholder's pro rata share of the clam or the corporate assets distributed to the
shareholder in liquidation, whichever is less, but a shareholder's total liability for al
claims under this section may not exceed the total amount of assets distributed to the
shareholder.
Section 324. A dissolved corporation that has published a notice under sections 321 to 323,
inclusive, of this Act may file an application with the circuit court of the county where the dissolved
corporation's principal office, or, if none in this state, its registered office, is located for a

determination of the amount and form of security to be provided for payment of claims that are
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contingent or have not been made known to the dissolved corporation or that are based on an event
occurring after the effective date of dissolution but that, based on the facts known to the dissolved
corporation, are reasonably estimated to arise after the effective date of dissolution. Provision need
not be made for any claim that is or is reasonably anticipated to be barred under section 322 of this
Act.

Within ten days after thefiling of the application, notice of the proceeding shall be given by the
dissolved corporation to each claimant holding a contingent claim whose contingent claimis shown
on the records of the dissolved corporation.

The court may appoint a guardian ad litem to represent all claimants whose identities are
unknown in any proceeding brought under this section. The reasonable fees and expenses of such
guardian, including all reasonable expert witness fees, shall be paid by the dissolved corporation.

Section 325. Provision by the dissolved corporation for security in the amount and the form
ordered by the court under section 324 of thisAct shall satisfy the dissolved corporation's obligations
with respect to claims that are contingent, have not been made known to the dissolved corporation,
or are based on an event occurring after the effective date of dissolution, and such claims may not
be enforced against a shareholder who received assets in liquidation.

Section 326. Directors shall cause the dissolved corporation to discharge or make reasonable
provision for the payment of claims and make distributions of assetsto shareholders after payment
or provision for claims.

Directors of adissolved corporation which has disposed of claims under sections 318 to 320,
inclusive, 321 to 323, inclusive, or 324 and 325, of this Act are not liable for breach of this section
with respect to claims against the dissolved corporation that are barred or satisfied under sections
318 to 320, inclusive, 321 to 323, inclusive, or 324 and 325, of this Act.

Section 327. The Office of the Secretary of State may commence aproceeding under section 328
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of this Act to administratively dissolve a corporation if:

(1) The corporation does not pay within sixty days after they are due any filing fees or
penalties imposed by this Act or other law;

(2)  Thecorporation does not deliver its annual report to the Office of the Secretary of State
within sixty days after it is due;

(3) The corporation is without a registered agent or registered office in this state for sixty
days or more;

(4)  Thecorporation does not notify the Office of the Secretary of State within sixty daysthat
itsregistered agent or registered office has been changed, or that its registered office has
been discontinued; or

(5) Thecorporation's period of duration stated in its articles of incorporation expires.

Section 328. If the Office of the Secretary of State determines that one or more grounds exist

under section 327 of this Act for dissolving a corporation, the Office of the Secretary of State shall
serve the corporation with written notice of that determination under section 52 of this Act. If the
corporation doesnot correct each ground for dissol ution or demonstrateto thereasonabl e satisfaction
of the Office of the Secretary of State that each ground determined by the Office of the Secretary of
State does not exist within sixty days after service of the noticeis perfected under section 52 of this
Act, the Office of the Secretary of State shall administratively dissolve the corporation by signing
a certificate of dissolution that recites the ground or grounds for dissolution and its effective date.
The Office of the Secretary of State shall filethe original of the certificate and serve a copy on the
corporation under section 52 of this Act.

A corporation administratively dissolved continuesits corporate existence but may not carry on

any business except that necessary to wind up and liquidate its business and affairs under sections

316 and 317 of this Act and notify claimants under sections 318 to 320, inclusive, and 321 to 323,
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inclusive, of this Act.

The administrative dissolution of acorporation does not terminate the authority of itsregistered
agent.

Section 329. A corporation administratively dissolved under section 328 of this Act may apply
to the Office of the Secretary of State for reinstatement any time after the effective date of
dissolution. The application must:

(1) Recitethename of the corporation and the effective date of itsadministrative dissol ution;

(2) State that the ground or grounds for dissolution either did not exist or have been

eliminated;

(3) Statethat the corporation's name satisfiesthe requirements of sections41to 44, inclusive

of thisAct; and

(4) Containacertificatefromthe Department of Revenueand Regulationinthisstatereciting

that all taxes and fees administered and collected by the department which are owed by
the corporation have been paid.

If the Office of the Secretary of State determines that the application contains the information
required by this section and that theinformation is correct, the Office of the Secretary of State shall
cancel the certificate of dissolution and prepare a certificate of reinstatement that recites that
determination and the effective date of reinstatement, file the original of the certificate, and serve
acopy on the corporation under section 52 of this Act.

When the reinstatement is effective, it relates back to and takes effect as of the effective date of
the administrative dissolution and the corporation resumes carrying on its business as if the
administrative dissolution had never occurred.

Section 330. If the Office of the Secretary of State denies a corporation's application for

reinstatement following administrative dissolution, the Office of the Secretary of State shall serve
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the corporation under section 52 of this Act with awritten notice that explainsthe reason or reasons
for denial.

Thecorporation may appeal thedenial of reinstatement to the circuit court within thirty daysafter
service of the notice of denial is perfected. The corporation appeals by petitioning the court to set
aside the dissolution and attaching to the petition copies of the Office of the Secretary of State's
certificate of dissolution, the corporation's application for reinstatement, and the Office of the
Secretary of State's notice of denial.

The court may summarily order the Office of the Secretary of State to reinstate the dissolved
corporation or may take other action the court considers appropriate. The court'sfinal decision may
be appealed as in other civil proceedings.

Section 331. The circuit court may dissolve a corporation:

(1) Inaproceeding by the attorney general if it is established that:

(@  The corporation obtained its articles of incorporation through fraud; or

(b)  The corporation has continued to exceed or abuse the authority conferred upon it
by law;

(2) Inaproceeding by ashareholder if it is established that:

(&  The directors are deadlocked in the management of the corporate affairs, the
shareholders are unable to break the deadlock, and irreparable injury to the
corporation is threatened or being suffered, or the business and affairs of the
corporation can no longer be conducted to the advantage of the shareholders
generally, because of the deadlock;

(b)  Thedirectorsor those in control of the corporation have acted, are acting, or will
act inamanner that isillegal, oppressive, or fraudulent;

(c) Theshareholdersare deadlocked in voting power and havefailed, for aperiod that
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includes at least two consecutive annual meeting dates, to elect successors to
directors whose terms have expired; or
(d)  The corporate assets are being misapplied or wasted;

(3 Inaproceeding by acreditor if it is established that:

(&  Thecreditor'sclaim has been reduced to judgment, the execution on the judgment
returned unsatisfied, and the corporation is insolvent; or

(b)  Thecorporation has admitted in writing that the creditor's claim is due and owing
and the corporation isinsolvent; or

(4) Inaproceeding by the corporation to haveitsvoluntary dissol ution continued under court

supervision.

Section 332. Venue for a proceeding by the attorney general to dissolve a corporation liesin
Hughes County. Venue for aproceeding brought by any other party named in section 331 of thisAct
liesin the county where a corporation’'s principal office, or, if nonein thisstate, itsregistered office,
isor was last located.

Section 333. It is not necessary to make shareholders parties to a proceeding to dissolve a
corporation unless relief is sought against them individually.

Section 334. A court in a proceeding brought to dissolve a corporation may issue injunctions,
appoint areceiver or custodian pendente lite with all powers and duties the court directs, take other
action required to preserve the corporate assets wherever located, and carry on the business of the
corporation until afull hearing can be held.

Section 335. Within ten days of the commencement of a proceeding under subdivision (2) of
section 331 of this Act to dissolve a corporation that has no shares listed on a national securities
exchange or regularly traded in a market maintained by one or more members of a nationa or

affiliated securities association, the corporation shall send to all shareholders, other than the
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petitioner, a notice stating that the shareholders are entitled to avoid the dissolution of the
corporation by electing to purchasethe petitioner's sharesunder sections 338 to 345, inclusiveof this
Act and accompanied by a copy of sections 338 to 345, inclusive, of this Act.

Section 336. A court inajudicia proceeding brought to dissolve a corporation may appoint one
or more receiversto wind up and liquidate, or one or more custodians to manage, the business and
affairsof the corporation. The court shall hold ahearing, after notifying all partiesto the proceeding
and any interested persons designated by the court, before appointing areceiver or custodian. The
court appointing areceiver or custodian hasexclusivejurisdiction over the corporation and all of its
property wherever located.

The court may appoint an individual or adomestic or foreign corporation, authorized to transact
businessin this state, asareceiver or custodian. The court may require the receiver or custodian to
post bond, with or without sureties, in an amount the court directs.

Thecourt shall describethepowersand dutiesof thereceiver or custodianinitsappointing order,
which may be amended from time to time. Among other powers:

(1) The receiver may dispose of al or any part of the assets of the corporation wherever
located, at apublic or private sale, if authorized by the court; and may sue and defend in
such person's own name as receiver of the corporation in al courts of this state;

(2) The custodian may exercise all of the powers of the corporation, through or in place of
its board of directors, to the extent necessary to manage the affairs of the corporation in
the best interests of its shareholders and creditors.

The court during a receivership may redesignate the receiver a custodian, and during a

custodianship may redesignate the custodian a receiver, if doing so is in the best interests of the
corporation, its shareholders, and creditors.

The court from time to time during the receivership or custodianship may order compensation
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paid and expense disbursements or reimbursements made to the receiver or custodian and such
person's counsel from the assets of the corporation or proceeds from the sale of the assets.

Section 337. If after a hearing the court determines that one or more grounds for judicial
dissolution described in section 331 of this Act exist, the court may enter a decree dissolving the
corporation and specifying the effective date of the dissolution, and the clerk of the court shall
deliver a certified copy of the decree to the Office of the Secretary of State, who shall fileit.

After entering the decree of dissolution, the court shall direct the winding-up and liquidation of
the corporation's business and affairs in accordance with sections 316 and 317 of this Act and the
notification of claimants in accordance with sections 318 to 320, inclusive, of this Act and 321 to
323, inclusive, of this Act.

Section 338. In a proceeding under subdivision (2) of section 331 of this Act to dissolve a
corporation that hasno shareslisted on anational securitiesexchangeor regularly traded in amarket
mai ntai ned by one or more membersof anational or affiliated securitiesassociation, the corporation
may elect or, if it failsto elect, one or more shareholders may elect to purchase all shares owned by
the petitioning shareholder at the fair value of the shares. An election pursuant to this section is
irrevocable unless the court determines that it is equitable to set aside or modify the election.

Section 339. An election to purchase pursuant to section 338 to 345, inclusive, of this Act may
befiled with the court at any timewithin ninety days after thefiling of the petition under subdivision
(2) of section 331 of this Act or at such later time as the court in its discretion may allow. If the
election to purchase is filed by one or more shareholders, the corporation shall, within ten days
thereafter, givewritten noticeto all shareholders, other than the petitioner. The notice must statethe
name and number of shares owned by the petitioner and the name and number of shares owned by
each electing shareholder and must advise the recipients of their right to join in the election to

purchase shares in accordance with this section. Shareholders who wish to participate must file
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notice of their intention to join in the purchase no later than thirty days after the effective date of the
noticeto them. All shareholderswho havefiled an election or notice of their intention to participate
in the election to purchase thereby become parties to the proceeding and shall participate in the
purchase in proportion to their ownership of shares as of the date the first election wasfiled, unless
they otherwise agree or the court otherwise directs. After an election has been filed by the
corporation or one or more sharehol ders, the proceeding under subdivision (2) of section 331 of this
Act may not be discontinued or settled, nor may the petitioning sharehol der sell or otherwise dispose
of the petitioner's shares, unless the court determines that it would be equitable to the corporation
and the shareholders, other than the petitioner, to permit such discontinuance, settlement, sale, or
other disposition.

Section 340. If, within sixty days of the filing of the first election, the parties reach agreement
as to the fair value and terms of purchase of the petitioner's shares, the court shall enter an order
directing the purchase of petitioner's shares upon the terms and conditions agreed to by the parties.

Section 341. If the parties are unable to reach an agreement as provided for in section 340 of this
Act, the court, upon application of any party, shall stay the proceedings under subdivision (2) of
section 331 of this Act and determinethefair value of the petitioner's shares as of the day beforethe
date on which the petition under subdivision (2) of section 331 of this Act was filed or as of such
other date as the court deems appropriate under the circumstances.

Section 342. Upon determining the fair value of the shares, the court shall enter an order
directing the purchase upon such terms and conditions as the court deems appropriate, which may
include payment of the purchase price in installments, if necessary in the interests of equity,
provision for security to assure payment of the purchase price and any additional costs, fees, and
expenses as may have been awarded, and, if the shares are to be purchased by shareholders, the

allocation of sharesamong them. In allocating petitioner's shares among holders of different classes
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of shares, the court should attempt to preserve the existing distribution of voting rights among
holders of different classes insofar as practicable and may direct that holders of a specific class or
classes may not participate in the purchase. Interest may be allowed at the rate and from the date
determined by the court to be equitable, but if the court finds that the refusal of the petitioning
shareholder to accept an offer of payment was arbitrary or otherwise not in good faith, no interest
may be allowed. If the court finds that the petitioning shareholder had probable grounds for relief
under subsections (2)(b) or (2)(d) of section 331 of this Act, it may award to the petitioning
shareholder reasonabl e fees and expenses of counsel and of any experts employed by the petitioner.

Section 343. Upon entry of an order under sections 340 or 342 of thisAct, the court shall dismiss
the petition to dissol ve the corporation under section 331 of this Act, and the petitioning sharehol der
no longer has any rights or status as a shareholder of the corporation, except theright to receive the
amounts awarded by the order of the court which shall be enforceable in the same manner as any
other judgment.

Section 344. The purchase ordered pursuant to section 342 of this Act shall be made within ten
daysafter the datethe order becomesfinal unlessbeforethat timethe corporation fileswith the court
anotice of itsintention to adopt articles of dissolution pursuant to sections 309 to 314, inclusive, of
this Act, which articles must then be adopted and filed within fifty days thereafter. Upon filing of
such articles of dissolution, the corporation shall be dissolved in accordance with the provisions of
sections 316 to 323, inclusive, of this Act, and the order entered pursuant to section 342 of thisAct
is no longer of any force or effect, except that the court may award the petitioning shareholder
reasonabl e fees and expenses in accordance with the provisions of the last sentence of section 342
of this Act and the petitioner may continueto pursue any claims previously asserted on behalf of the
corporation.

Section 345. Any payment by the corporation pursuant to an order under sections 340 or 342 of
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this Act, other than an award of fees and expenses pursuant to section 342 of this Act, is subject to

the provisions of sections 80 to 85, inclusive, of this Act.

Section 346. Assets of adissolved corporation that should be transferred to acreditor, claimant,

or shareholder of the corporation who cannot be found or who isnot competent to receive them shall

be reduced to cash and deposited with the state treasurer for safekeeping. When the creditor,

claimant, or shareholder furni shessatisfactory proof of entitlement to theamount deposited, the state

treasurer shall pay that amount.

Section 347. A foreign corporation may not transact business in this state until it obtains a

certificate of authority from the Office of the Secretary of State. The following activities, among

others, do not constitute transacting business within the meaning of this section:

D
(2)

3

(4)

()

(6)

(7)

(8)

Maintaining, defending, or settling any proceeding;

Holding meetings of the board of directors or shareholdersor carrying on other activities
concerning internal corporate affairs;

Maintaining bank accounts;

Maintaining offices or agencies for the transfer, exchange, and registration of the
corporation’'s own securities or maintaining trustees or depositories with respect to those
securities;

Selling through independent contractors;

Soliciting or obtaining orders, whether by mail or through employees or agents or
otherwise, if theordersrequire acceptance outsi dethisstate bef orethey become contracts;
Creating or acquiring indebtedness, mortgages, and security interestsin real or personal
property,

Securing or collecting debts or enforcing mortgages and security interests in property

securing the debts;
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(99  Owning, without more, real or persona property;

(10) Conducting anisolated transaction that iscompleted within thirty days and that isnot one

in the course of repeated transactions of a like nature; and

(11) Transacting businessin interstate commerce.

Section 348. A foreign corporation transacting business in this state without a certificate of
authority may not maintain a proceeding in any court in this state until it obtains a certificate of
authority. The successor to a foreign corporation that transacted business in this state without a
certificate of authority and the assignee of a cause of action arising out of that business may not
maintain a proceeding based on that cause of action in any court in this state until the foreign
corporation or its successor obtains a certificate of authority.

Section 349. A court may stay a proceeding commenced by aforeign corporation, its successor,
or assignee until it determines whether the foreign corporation or its successor requires a certificate
of authority. If it so determines, the court may further stay the proceeding until the foreign
corporation or its successor obtains the certificate.

Section 350. A foreign corporation is liable for acivil penalty of one hundred dollars for each
day, but not to exceed atotal of one thousand dollarsfor each year, it transacts businessin this state
without a certificate of authority. The attorney general may collect al penalties due under this
section.

Notwithstanding section 348 of thisAct, thefailureof aforeign corporationto obtain acertificate
of authority does not impair the validity of its corporate acts or prevent it from defending any
proceeding in this state.

Section 351. A foreign corporation may apply for a certificate of authority to transact business
in this state by delivering an application to the Office of the Secretary of State for filing. The

application must set forth:
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(1) Thename of the foreign corporation or, if its nameis unavailable for usein this state, a
corporate name that satisfies the requirements of sections 354 to 358, inclusive, of this
Act;

(2) Thename of the state or country under whose law it isincorporated;

(3 Itsdate of incorporation and period of duration;

(4)  Thestreet address, or a statement that there is no street address, of its principa office;

(5) Theaddressof itsregistered officein this state and the name of itsregistered agent at that

office; and

(6) Thenamesand usua business addresses of its current directors and officers.

The foreign corporation shall deliver with the completed application a certificate of existence,
or adocument of similar import, duly authenticated by the secretary of state or other officia having
custody of corporate records in the state or country under whose law it is incorporated.

Section 352. A foreign corporation authorized to transact business in this state must obtain an
amended certificate of authority from the Office of the Secretary of Stateif it changes:

(1) Iltscorporate name;

(2) Theperiod of its duration; or

(3) The state or country of itsincorporation.

Therequirementsof section 351 of thisAct for obtaining an original certificate of authority apply
to obtaining an amended certificate under this section.

Section 353. A certificate of authority authorizesthe foreign corporation to which it isissued to
transact businessin this state subject, however, to the right of the state to revoke the certificate as
provided in thisAct.

A foreign corporation with avalid certificate of authority has the same but no greater rightsand

has the same but no greater privileges as, and, except as otherwise provided by this Act, is subject
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to the same duties, restrictions, penalties, and liabilities now or later imposed on, a domestic

corporation of like character.

This Act does not authorize this state to regul ate the organization or internal affairs of aforeign

corporation authorized to transact business in this state.

Section 354. If the corporate name of aforeign corporation does not satisfy the requirements of

sections 41 to 44, inclusive, of this Act, the foreign corporation to obtain or maintain a certificate

of authority to transact business in this state:

D

(2)

May add the word, corporation, incorporated, company, or limited, or the abbreviation
corp., inc., co., or Itd., to its corporate name for use in this state; or

May use afictitious name to transact businessin this stateif itsreal nameis unavailable
and it deliversto the secretary of state for filing a copy of the resolution of its board of

directors, certified by its secretary, adopting the fictitious name.

Section 355. Except as authorized by sections 356 and 357 of this Act, the corporate name,

including afictitious name, of aforeign corporation must be distinguishabl e upon the records of the

secretary of state from:

D

(2)

3

(4)

(%)

The corporate name of a corporation incorporated or authorized to transact business in
this state;

A corporate name reserved or registered under section 45 or 46 to 48, inclusive, of this
Act;

Thefictitious name of another foreign corporation authorized to transact businessin this
state;

The corporate name of anot-for-profit corporation incorporated or authorized to transact
businessin this state; and

Thenameof alimited liability company, limited partnership, limited liability partnership,
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or limited liability limited partnership organized or authorized to transact businessin this
state.

Section 356. A foreign corporation may apply to the Office of the Secretary of State for
authorization to use in this state the name of another corporation, incorporated or authorized to
transact business in this state, that is not distinguishable upon the records of the Office of the
Secretary of Statefrom the name applied for. The Office of the Secretary of State shall authorize use
of the name applied for if:

(1) Theother corporation or entity consentsto the use in writing and submits an undertaking
in form satisfactory to the Office of the Secretary of State to change its name to a name
that is distinguishable upon the records of the Office of the Secretary of State from the
name of the applying corporation; or

(2) The applicant delivers to the secretary of state a certified copy of afinal judgment of a
court of competent jurisdiction establishing the applicant’ s right to use the name applied
for in this state.

Section 357. A foreign corporation may usein this state the name, including the fictitious name,
of another domestic or foreign corporation that is used in this state if the other corporation is
incorporated or authorized to transact businessin this state and the foreign corporation:

(1) Hasmerged with the other corporation;

(2) Hasbeen formed by reorganization of the other corporation; or

(3 Hasacquired all or substantialy all of the assets, including the corporate name, of the
other corporation.

Section 358. If aforeign corporation authorized to transact business in this state changes its

corporate name to one that does not satisfy the requirements of sections 41 to 44, inclusive, of this

Act, it may not transact business in this state under the changed name until it adopts a name
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satisfying the requirements of sections 41 to 44, inclusive, of this Act and obtains an amended

certificate of authority under section 352 of this Act.

Section 359. Each foreign corporation authorized to transact business in this state must

continuously maintain in this state:

D
(2)

A registered office that may be the same as any of its places of business; and

A registered agent, who may be:

(&  Anindividua who residesin this state and whose business officeisidentical with
the registered office;

(b) A domestic corporation or not-for-profit domestic corporation whose business
officeisidentical with the registered office; or

(c) A foreign corporation or foreign not-for-profit corporation authorized to transact

businessin this state whose business office isidentical with the registered office.

Section 360. A foreign corporation authorized to transact business in this state may change its

registered office or registered agent by delivering to the Office of the Secretary of State for filing a

statement of change that sets forth:

D
(2)

3

(4)
()

The name of the corporation;

The street address, or a statement that there is no street address, of its current registered
office;

If the current registered officeisto be changed, the street address, or astatement that there
IS no street address, of its new registered office;

The name of its current registered agent;

If the current registered agent is to be changed, the name of the new registered agent and
the new agent's written consent to the appointment. Such consent may be given by

electronic signature pursuant to chapter 53-12; and
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(6) That after the change or changes are made, the street addresses of itsregistered officeand

the business office of its registered agent will beidentical.

If aregistered agent changes the street address of the registered agent's business office, the
registered agent may change the street address of the registered office of any foreign corporation for
which the registered agent is the registered agent by notifying the corporation in writing of the
change and signing, either manually or in facsimile, and delivering to the Office of the Secretary of
State for filing astatement of change that complieswith the requirements of this section and recites
that the corporation has been notified of the change.

Section 361. Theregistered agent of aforeign corporation may resign such agency appointment
by signing and delivering to the Office of the Secretary of Statefor filing a statement of resignation.
The statement of resignation may include a statement that the registered officeis al so discontinued.

After delivering the statement to the Office of the Secretary of State, the registered agent shall
mail one copy to the registered office if not discontinued and mail another copy to the foreign
corporation at its principal office address.

The agency appointment isterminated, and the registered office discontinued if so provided, on
the thirty-first day after the date on which the statement was filed.

Section 362. Theregistered agent of aforeign corporation authorized to transact businessinthis
stateisthe corporation'sagent for service of process, notice, or demand required or permitted by law
to be served on the foreign corporation.

A foreign corporation may be served by registered or certified mail, return receipt requested,
addressed to the secretary of the foreign corporation at its principal office shown in its application
for a certificate of authority or in its most recent annual report if the foreign corporation has no
registered agent or its registered agent cannot with reasonable diligence be served; has withdrawn

from transacting business in this state under section 363 of this Act; or has had its certificate of
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authority revoked under section 367 of thisAct. Serviceis perfected under thissection at the earliest
of:

(1) Thedate the foreign corporation receives the mail;

(2)  Thedate shown on the return receipt, if signed on behalf of the foreign corporation; or

(3) Five days after its deposit in the United States mail, as evidenced by the postmark, if

mailed postpaid and correctly addressed.

If service cannot be obtained pursuant to this section, the Office of the Secretary of Stateisthe
corporation's agent for service of process, notice, or demand required or permitted by law to be
served on the corporation.

This section does not prescribe the only means, or necessarily the required means, of serving a
foreign corporation.

Section 363. A foreign corporation authorized to transact businessin this state may not withdraw
from this state until it obtains a certificate of withdrawal from the Office of the Secretary of State.
A foreign corporation authorized to transact business in this state may apply for a certificate of
withdrawal by delivering an application to the secretary of statefor filing. The application must set
forth:

(1) Thenameof theforeign corporation and the name of the state or country under whose law

it isincorporated;

(2) That it is not transacting business in this state and that it surrenders its authority to

transact business in this state;

(3 That it revokes the authority of its registered agent to accept service on its behalf; and

(4) Theaddress of the corporation's principal office.

After the withdrawal of the corporation is effective, service of processis perfected pursuant to

section 362 of this Act.
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Section 364. A foreign business corporation authorized to transact business in this state that
convertsto any form of domestic filing entity shall be deemed to have withdrawn on the effective
date of the conversion.

Section 365. A foreign business corporation authorized to transact business in this state that
converts to a domestic or foreign nonfiling entity shall apply for a certificate of withdrawal by
delivering an application to the secretary of state for filing. The application must set forth:

(1) Thename of the foreign business corporation and the name of the state or country under

whose law it was incorporated before the conversion;

(2) That it surrenders its authority to transact business in this state as a foreign business

corporation;

(3 The type of unincorporated entity to which it has been converted and the jurisdiction

whose laws govern itsinterna affairs;

(4) If it has been converted to aforeign unincorporated entity:

(@ That it revokesthe authority of its registered agent to accept service onits behalf;
and
(b)  The address of the entity's principal office.

After the withdrawal under this section of a corporation that has converted to a foreign
unincorporated entity iseffective, service of processis perfected pursuant to section 362 of thisAct.

After the withdrawal under this section of a corporation that has converted to a domestic
unincorporated entity is effective, service of process shall be made on the unincorporated entity in
accordance with the regular procedures for service of process on the form of unincorporated entity
to which the corporation was converted.

Section 366. A foreign business corporation authorized to transact business in this state that

converts to any form of foreign unincorporated entity that is required to obtain a certificate of
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authority or make a similar type of filing with the Office of the Secretary of State if it transacts
businessin this state shall file with the Office of the Secretary of State an application for transfer of
authority executed by any officer or other duly authorized representative. The application shall set
forth:

(1) Thename of the corporation;

(2)  The type of unincorporated entity to which it has been converted and the jurisdiction
whose laws govern itsinterna affairs;

(3)  Any other information that would be required in afiling under thelaws of thisstate by an
unincorporated entity of thetypethe corporation has become seeking authority to transact
businessin this state.

The application for transfer of authority shall be delivered to the Office of the Secretary of State

for filing and shall take effect at the effective time provided in sections 9 and 10 of this Act.

Upontheeffectivenessof theapplicationfor transfer of authority, theauthority of the corporation
under sections 347 to 370, inclusive, of this Act to transact businessin this state shall betransferred
without interruption to the converted entity which shall thereafter hold such authority subject to the
provisions of the laws of this state applicable to that type of unincorporated entity.

Section 367. The Office of the Secretary of State may commence a proceeding under sections
368 and 369 of this Act to revoke the certificate of authority of aforeign corporation authorized to
transact business in this state if:

(1) Theforeign corporation does not deliver its annual report to the Office of the Secretary

of State within sixty days after it is due;

(2) Theforeign corporation does not pay within sixty days after they are due any franchise
taxes or penalties imposed by this Act or other law;

(3 Theforeign corporation is without aregistered agent or registered officein this state for

SB No. 70 Page 157



Sixty days or more;

(4) Theforeign corporation does not inform the secretary of state under section 360 or 361
of this Act that its registered agent or registered office has changed, that its registered
agent hasresigned, or that itsregistered office has been discontinued within sixty days of
the change, resignation, or discontinuance;

(5) Anincorporator, director, officer, or agent of the foreign corporation signed a document
knowing it was false in any material respect with intent that the document be delivered
to the Office of the Secretary of State for filing;

(6) The Office of the Secretary of State receives a duly authenticated certificate from the
Office of the Secretary of State or other official having custody of corporaterecordsinthe
state or country under whose law the foreign corporationisincorporated stating that it has
been dissolved or disappeared as the result of a merger.

Section 368. If the Office of the Secretary of State determines that one or more grounds exist
under section 367 of this Act for revocation of a certificate of authority, the Office of the Secretary
of State shall serve the foreign corporation with written notice of that determination under section
362 of thisAct. If theforeign corporation does not correct each ground for revocation or demonstrate
to the reasonabl e satisfaction of the Office of the Secretary of State that each ground determined by
the Office of the Secretary of State does not exist within sixty days after service of the notice is
perfected under section 362 of this Act, the Office of the Secretary of State may revoke the foreign
corporation's certificate of authority by signing a certificate of revocation that recites the ground or
grounds for revocation and its effective date. The Office of the Secretary of State shall file the
original of the certificate and serve a copy on the foreign corporation under section 362 of this Act.

The authority of aforeign corporation to transact businessin this state ceases on the date shown

on the certificate revoking its certificate of authority.
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Section 369. The Officeof the Secretary of State'srevocation of aforeign corporation'scertificate
of authority appoints the Office of the Secretary of State the foreign corporation's agent for service
of process in any proceeding based on a cause of action which arose during the time the foreign
corporation was authorized to transact businessin this state. Service of process on the Office of the
Secretary of State under this section is service on the foreign corporation. Upon receipt of process,
the Office of the Secretary of State shall mail a copy of the process to the secretary of the foreign
corporation at its principal office shown in its most recent annual report or in any subsequent
communication received from the corporation stating the current mailing address of its principal
office, or, if none are onfile, inits application for a certificate of authority.

Revocation of aforeign corporation's certificate of authority does not terminate the authority of
the registered agent of the corporation.

Section 370. A foreign corporation may appeal the Office of the Secretary of State's revocation
of its certificate of authority to the circuit court within thirty days after service of the certificate of
revocation is perfected under section 362 of this Act. Theforeign corporation appeal s by petitioning
the court to set aside the revocation and attaching to the petition copies of its certificate of authority
and the Office of the Secretary of State's certificate of revocation.

The court may summarily order the Office of the Secretary of State to reinstate the certificate of
authority or may take any other action the court considers appropriate.

The court's final decision may be appealed as in other civil proceedings.

Section 371. A corporation shall keep as permanent records minutes of all meetings of its
shareholders and board of directors, a record of all actions taken by the shareholders or board of
directorswithout ameeting, and arecord of al actionstaken by acommittee of the board of directors
in place of the board of directors on behalf of the corporation.

A corporation shall maintain appropriate accounting records.
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A corporation or its agent shall maintain a record of its shareholders, in a form that permits

preparation of alist of the names and addresses of all shareholders, in aphabetical order by class of

shares showing the number and class of shares held by each.

A corporation shall maintainitsrecordsinwritten form or in another form capable of conversion

into written form within a reasonable time.

Section 372. A corporation shall keep a copy of the following records at its principal office:

(D)

(2)
3

(4)

()

(6)
(7)

Itsarticlesor restated articles of incorporation, all amendmentsto them currently in effect,
and any notices to shareholders referred to in section 4 of this Act regarding facts on
which afiled document is dependent;

Its bylaws or restated bylaws and all anendments to them currently in effect;
Resolutions adopted by its board of directors creating one or more classes or series of
shares, and fixing their relative rights, preferences, and limitations, if shares issued
pursuant to those resol utions are outstanding;

Theminutesof all shareholders meetings, and records of all action taken by shareholders
without a meeting, for the past three years;

All written communications to shareholders generally within the past three years,
including the financial statements furnished for the past three years under section 385 of
this Act;

A list of the names and business addresses of its current directors and officers; and

Its most recent annual report delivered to the Office of the Secretary of State under

sections 386 to 389, inclusive, of this Act.

Section 373. A shareholder of a corporation is entitled to inspect and copy, during regular

business hours at the corporation's principal office, any of the records of the corporation described

in section 372 of this Act if the shareholder gives the corporation written notice of that demand at
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least five business days before the date on which the shareholder wishes to inspect and copy.
Section 374. A shareholder of a corporation is entitled to inspect and copy, during regular
business hours at areasonabl e location specified by the corporation, any of the following records of
the corporation if the shareholder meets the requirements of section 375 of this Act and gives the
corporation written notice of that demand at least five business days before the date on which the
shareholder wishes to inspect and copy:
(1)  Excerptsfrom minutes of any meeting of the board of directors, records of any action of
a committee of the board of directors while acting in place of the board of directors on
behalf of the corporation, minutes of any meeting of the shareholders, and records of
action taken by the shareholders or board of directorswithout ameeting, to the extent not
subject to inspection under section 373 of thisAct;
(2)  Accounting records of the corporation; and
(3  Therecord of shareholders.
Section 375. A shareholder may inspect and copy the records described in section 374 of thisAct
only if:
(1) Demandismadein good faith and for a proper purpose;
(2)  Theshareholder describes with reasonable particularity the purpose and the recordsthe
shareholder desires to inspect; and
(3  Therecords are directly connected with the purpose.
Section 376. The right of inspection granted by sections 373 to 375, inclusive, of this Act may
not be abolished or limited by a corporation's articles of incorporation or bylaws.
The provisions of this section do not affect:
(1) Theright of a shareholder to inspect records under section 95 of this Act or, if the

shareholder isin litigation with the corporation, to the same extent as any other litigant;
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(2)  The power of acourt, independently of this Act, to compel the production of corporate

records for examination.

For purposes of sections 373 to 376, inclusive, of this Act, the term, shareholder, includes a
beneficial owner whose shares are held in avoting trust or by a nominee on his behalf.

Section 377. A shareholder's agent or attorney has the same inspection and copying rights asthe
shareholder represented.

Theright to copy records under sections 373 to 376, inclusive, of thisAct includes, if reasonable,
the right to receive copies by xerographic or other means, including copies through an electronic
transmission if available and so requested by the shareholder.

The corporation may comply at its expense with a sharehol der's demand to inspect the record of
shareholdersunder subdivision (3) of section 374 of this Act by providing the shareholder with alist
of shareholders that was compiled no earlier than the date of the shareholder's demand.

The corporation may impose a reasonable charge, covering the costs of labor and material, for
copiesof any documents provided to the sharehol der. The charge may not exceed the estimated cost
of production, reproduction, or transmission of the records.

Section 378. If acorporation does not allow ashareholder who complieswith section 373 of this
Act toinspect and copy any recordsrequired by that section to be availablefor inspection, thecircuit
court of the county where the corporation's principal office, or, if none in this state, its registered
office, is located may summarily order inspection and copying of the records demanded at the
corporation's expense upon application of the shareholder.

Section 379. If acorporation doesnot within areasonabl etimeallow ashareholder to inspect and
copy any other record, the shareholder who complies with sections 374 and 375 of this Act may
apply to the circuit court in the county where the corporation's principal office, or, if nonein this

state, its registered office, islocated for an order to permit inspection and copying of the records
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demanded. The court shall dispose of an application under this section on an expedited basis.

Section 380. If the court ordersinspection and copying of the records demanded, the court shall
also order the corporation to pay the shareholder's costs, including reasonabl e counsel fees, incurred
to obtain the order unless the corporation proves that it refused inspection in good faith because it
had areasonable basisfor doubt about the right of the shareholder to inspect the records demanded.

If the court orders inspection and copying of the records demanded, the court may impose
reasonabl e restrictions on the use or distribution of the records by the demanding shareholder.

Section 381. A director of a corporation is entitled to inspect and copy the books, records, and
documents of the corporation at any reasonable time to the extent reasonably related to the
performance of the director's duties as adirector, including duties as amember of acommittee, but
not for any other purpose or in any manner that would violate any duty to the corporation.

Section 382. The circuit court of the county where the corporation's principal office, or if none
inthisstate, itsregistered office, islocated may order inspection and copying of the books, records,
and documents at the corporation’'s expense, upon application of a director who has been refused
such inspection rights, unless the corporation establishes that the director is not entitled to such
inspection rights. The court shall dispose of an application under this section on an expedited basis.

Section 383. If an order is issued, the court may include provisions protecting the corporation
from undue burden or expense, and prohibiting the director from using information obtained upon
exercise of the inspection rights in amanner that would violate a duty to the corporation, and may
also order the corporation to reimburse the director for the director's costs, including reasonable
counsel fees, incurred in connection with the application.

Section 384. Whenever notice is required to be given under any provision of this Act to any
shareholder, such notice may not be required to be given if:

(1) Noticeof two consecutive annua meetings, and all notices of meetings during the period
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(2)

between such two consecutive annual meetings, have been sent to such shareholder at
such shareholder's address as shown on the records of the corporation and have been
returned undeliverable; or

All, but not less than two, payments of dividends on securities during a twelve-month
period, or two consecutive payments of dividends on securities during a period of more
than twelve months, have been sent to such shareholder at such shareholder's address as

shown on the records of the corporation and have been returned undeliverable.

If any such shareholder shall deliver to the corporation a written notice setting forth such

shareholder'sthen-current address, the requirement that notice be given to such shareholder shall be

reinstated.

Section 385. Upon the written request of any shareholder of a corporation, the corporation shall

mail to such shareholder its most recent financial statement showing in reasonable detail its assets

and liabilities and the results of its operations.

Section 386. Each domestic corporation, and each foreign corporation authorized to transact

businessin this state, shall deliver to the Office of the Secretary of State for filing an annual report

that setsforth:
(1) Thename of the corporation and the state or country under whose law it isincorporated;
(2) The address of its registered office and the name of its registered agent at that officein
this state;
(3 Theaddress of its principal office;
(4)  Thenames and business addresses of its directors and principal officers;
(5) A brief description of the nature of its business;
(6) Thetota number of authorized shares, itemized by class and series, if any, within each

class; and
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(7)  Thetota number of issued and outstanding shares, itemized by class and series, if any,

within each class.

Information in the annual report must be current as of the date the annual report is executed on
behalf of the corporation.

Section 387. The first annual report shall be delivered to the Office of the Secretary of State
before the first day of the second month of the year following the year in which a domestic
corporation was organized or a foreign corporation was authorized to transact business. The
subsequent annual report shall be delivered to the Office of the Secretary of State by the same date
each subsequent year.

Section 388. If an annual report does not contain theinformation required by sections 386 to 389,
inclusive, of this Act, the secretary of state shall promptly notify the reporting domestic or foreign
corporation in writing and return the report to it for correction. If the report is corrected to contain
theinformation required by sections 386 to 389, inclusive, of this Act and delivered to the Office of
the Secretary of State within thirty days after the effective date of notice, it is deemed to be timely
filed.

Section 389. If no changes have been made in the corporation structure since the last annual
report so that all information set forth in its prior annual report pursuant to sections 386 to 389,
inclusive, of this Act would be identical, a short form as prescribed by the Office of the Secretary
of State, executed on behalf of the corporation, may befiled in lieu of the annual report at or before
the time the annual report isdue. A short form may be used to report a corporation's street address.

Section 390. This Act appliesto all domestic corporationsin existence on its effective date that
wereincorporated under any general statute of this state providing for incorporation of corporations
for profit.

Section 391. A foreign corporation authorized to transact businessin this state on the effective
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date of this Act is subject to this Act but is not required to obtain a new certificate of authority to
transact business under this Act.

Section 392. Except asprovided in section 393 of thisAct, therepeal of astatute by this Act does

not affect:

(1) Theoperation of the statute or any action taken under it before its repeal;

(2) Any ratification, right, remedy, privilege, obligation, or liability acquired, accrued, or
incurred under the statute before its repeal;

(3 Anyviolation of the statute, or any penalty, forfeiture, or punishment incurred because of
the violation, before its repedl;

(4)  Any proceeding, reorganization, or dissolution commenced under the statute before its
repeal, and the proceeding, reorgani zation, or dissol ution may be completed in accordance
with the statute asiif it had not been repealed.

Section 393. If a penalty or punishment imposed for violation of a statute repealed by this Act

is reduced by this Act, the penalty or punishment, if not already imposed, shall be imposed in
accordance with this Act.

Section 394. That chapters 47-1 to 47-9, inclusive, be repealed.
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An Act to enact the South Dakota Business Corporation Act, to repeal certain chaptersrelating to
corporations, and to revise certain related provisions.
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